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Last in Line:
Vaccine Scarcity and the Americans with Disabilities Act
Jessica R. Gunder*
The distribution of the COVID-19 vaccine was not perfect, and in some states,
it was so inequitable that those most in need of vaccination were sent to the end of
the vaccination line. Over the initial months of the vaccine rollout, demand for
COVID-19 vaccines exceeded supply. Although the CDC issued data-based guidance
for how to prioritize access to the vaccines, it was nonbinding, and many states set
different priorities.
This Article is the first to study the different prioritizations set by the states. It
contends that some states may have violated the Americans with Disabilities Act by
deprioritizing individuals with health conditions that make them more likely to
experience severe disease or death from COVID-19. This Article proposes several
remedies, including simply making adoption of the CDC’s prioritization schedule
mandatory upon jurisdictions receiving vaccine allocations from the federal
government. The Article’s call for reform remains urgent. It is critical that vaccine
distribution inequities be cured by the time booster shots become available to protect
Americans, including those with disabilities, from future COVID-19 variants.

*
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INTRODUCTION
Mario Pannone is the sole proprietor of a heating system repair company and
needed to work to provide for his family.1 He also has polycystic kidney disease.2 He
had to enter others’ homes in order to do his job during the pandemic, even though
some of his customers would “refuse to wear a mask” around him.3
Kayle Hill has rheumatoid arthritis and Ehlers-Danlos syndrome and found
herself “watching from afar [while] her grandfather battle[d] stage 4 pancreatic
cancer.”4 She knew that the COVID-19 pandemic made it unsafe to visit him before
they had both been vaccinated.5
Sherie Kristie took strict precautions during the COVID-19 pandemic, “living
in pretty depressing isolation,” because her pulmonary fibrosis made her especially
vulnerable to the disease.6
Sarabeth LeMoine is both a Hodgkin’s lymphoma and a breast cancer
survivor.7 She was excited when she read the CDC’s vaccination prioritization
recommendations because a return to normalcy seemed to be near.8
After spending a year isolating, quarantining at home, and distancing from
others, millions of Americans greeted the arrival of COVID-19 vaccines with
excitement and eager anticipation of the return to normalcy they could deliver.
But the vaccines arrived slowly, as a trickle instead of a flood.
This put states in the position of having to allocate and prioritize who could
receive this scarce—and highly demanded—resource.
The CDC provided guidance on how the vaccines should be prioritized,9 yet
instead of adopting that guidance, many states adopted other systems.1011 Some
states made changes that were designed to focus any available vaccines toward
1

2
3
4

5
6

7
8
9
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11

See Katie Jickling & Erin Petenko, High-Risk Vermonters are on Hold for Vaccine. They Say They Can’t
Wait Any Longer, VTDIGGER (Feb. 14, 2021), https://vtdigger.org/2021/02/14/high-risk-vermonters-are-onhold-for-vaccine-they-say-they-cant-wait-any-longer/.
Id.
Id.
See Eliza Fawcett & Emily Brindley, Under Lamont’s New COVID-19 Vaccination Plan for Connecticut,
People with High-Risk Medical Conditions and Essential Workers Have Lost Their Place in Line, HARTFORD
COURANT (Feb. 24, 2021, 12:43 PM), https://www.courant.com/coronavirus/hc-news-coronavirus-vaccinationeligibility-priority-20210224-hej3nv77jvacjoyao5k5cb5qbe-story.html.
Id.
See Rob Mentzer, Those with Chronic Health Conditions Feel Ignored by Wisconsin COVID-19 Vaccine
Effort, WIS. PUB. RADIO (Mar. 1, 2021, 1:05 PM), https://www.wpr.org/those-chronic-health-conditions-feelignored-wisconsin-covid-19-vaccine-effort.
Id.
Id.
How CDC is Making Vaccine Recommendations, CTRS. FOR DISEASE CONTROL & PREVENTION (Sept. 30. 2021),
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/recommendations.html.
A complete appendix of the states’ varied approaches to vaccine prioritization can be found in the Appendix
following this Article.
This Article does not intend to understate the challenges inherent in allocating scarce medical resources
during a global pandemic. While hard choices will have to be made in such situations, it is critical that we
take stock after the dust has settled to assess how our institutions performed.
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vulnerable groups. Others chose to focus their vaccine allotments toward essential
employees with the goals of reducing the spread of the virus and preserving the
functioning of society.
Problematically, however, some states directed this scarce medical resource
away from individuals—like Mario, Kayle, Sherie, and Sarabeth—who were
particularly vulnerable to severe COVID-19. Some states instead opened vaccine
eligibility to individuals who did not work in essential fields and had no underlying
health conditions that put them at risk. This Article argues that the states that
followed this path violated the Americans with Disabilities Act (ADA).
Part I of this Article provides information about the COVID-19 pandemic and
asserts that everyone who has an underlying health condition that makes them
high-risk for severe COVID-19 is disabled under the ADA. Part II details the
vaccine prioritization recommendations set by the CDC and discusses the different
ways some jurisdictions deprioritized individuals with underlying health conditions.
Part III builds upon the work of Samuel Bagenstos and Rabia Belt, who have
considered how scarce medical resources should be distributed during the pandemic.
Samuel Bagenstos considered whether hospitals and state agencies that
incorporated disability-based distinctions into their crisis standards of care violated
federal law.12 Rabia Belt addressed how triage protocols may “systematically
deprioritize people with certain disabilities,” expressing concern that the result
might be increased mortality among individuals with disabilities while failing to
“maximize[e] the overall number of lives saved.”13 Part III builds upon their work
by arguing that states that prevented those with underlying health conditions from
accessing this scarce medical resource violated the Americans with Disabilities Act.
This Article concludes by proposing solutions to prevent a repeat of this scenario in
the future and provides an abridged appendix that details how each of the
jurisdictions that participated in the CDC’s COVID-19 Vaccination Program
allocated the vaccine.
I. HIGH-RISK INDIVIDUALS WERE DISABLED UNDER THE ADA
This Part begins by providing background information about what it meant
to be “high-risk” for COVID-19, and what underlying health conditions were
identified as putting someone at greater risk of developing severe COVID-19. Next,
it considers the development of the law concerning who is disabled under the ADA.
This part then discusses how courts initially applied a restrictive, narrow definition
of disability under the ADA and how that error was corrected by the ADA
Amendments Act. Finally, this Part considers the limitations COVID-19 imposed
upon individuals who were at high risk of severe illness and concludes that these
individuals experienced a substantial limitation to a major life activity.
12

13

Samuel R. Bagenstos, Who Gets the Ventilator? Disability Discrimination in COVID-19 Medical-Rationing
Protocols, 130 YALE L.J. F. 1 (2020).
Rabia Belt, Celina Malavé & Camila Strassle, Disability and Health in the Age of Triage, HARV. L. REV.
BLOG (July 1, 2020), https://blog.harvardlawreview.org/disability-and-health-in-the-age-of-triage/.
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A. Risk for Severe COVID-19
If your immune system or your heart, lungs or other organs are
challenged in normal times because of a medical condition, your body
is more likely to have trouble responding to the physical stress caused
by a COVID-19 illness . . . That’s why it’s especially important for
people at higher risk to get vaccinated as soon as possible.
—Dr. Alexa Harrist, state health officer and epidemiologist14
Individuals who fall ill with COVID-19 experience a wide range of symptom
severity.15 Some may be asymptomatic.16 Others experience fevers, coughs, and
fatigue.17 Still others contract severe viral pneumonia, respiratory failure, and
death.18 While most COVID-19 cases are classified as mild, a large study of
symptomatic patients early in the pandemic found that “14% had severe disease.”19
While “[h]ealthy persons of any age may become critically ill with Covid-19,”
various factors make it more likely that an individual will experience severe
COVID-19.20 Age is an important factor, and the risk of experiencing severe COVID19 “increases with each additional decade.”21 In addition to age, individuals “with
chronic health conditions such as cardiovascular disease, diabetes mellitus,
immunosuppression, and obesity are more likely to become critically ill.”22 Indeed, a
review of patient “data found that hospitalizations were six times higher, ICU
admissions five times higher, and deaths [twelve] times higher among patients with
14

15

16
17
18
19

20
21

22

Wyoming Department of Health: Certain Medical Conditions Make COVID-19 Vaccines Vital, ROCKET
MINER.COM (Mar. 4, 2021), https://www.wyomingnews.com/rocketminer/coronavirus/wyoming-departmentof-health-certain-medical-conditions-make-covid-19-vaccines-vital/article_9343312c-bf36-5d84-a20d6cc554d478ae.html.
See Zunyou Wu & Jennifer McGoogan, Characteristics of and Important Lessons from the Coronavirus
Disease 2019 (COVID-19) Outbreak in China: Summary of a Report of 72,314 Cases From the Chinese
Center for Disease Control and Prevention, 323(13) JAMA INTERNAL MED. 1239, 1239–41(2020),
https://jamanetwork.com/journals/jama/fullarticle/2762130.
Id.
Id.
Id.
Id. COVID-19 is defined as severe when an adult presents
dyspnea, a respiratory rate of 30 or more breaths per minute, a blood oxygen saturation of
93% or less, a ratio of partial pressure of arterial oxygen to the fraction of inspired oxygen
(PaO2:FIO2) of less than 300 mm Hg, or infiltrates in more than 50% of the lung field.
David A. Berlin, Roy M. Gulick & Fernando J. Martinez, Severe Covid-19, N. ENG. J. MED. (Dec. 17, 2020),
https://www.nejm.org/doi/full/10.1056/NEJMcp2009575# (citing id.).
Id.
Id. (citing Elizabeth J. Williamson, Alex J. Walker, Krishnan Bhaskaran, Seb Bacon, Chris Bates, Caroline
E. Morton, Helen J. Curtis, Amir Mehrkar, David Evans, Peter Inglesby, Jonathan Cockburn, Helen I.
McDonald, Brian MacKenna, Laurie Tomlinson, Ian J. Douglas, Christopher T. Rentsch, Rohini Mathur,
Angel Y. S. Wong, Richard Grieve, David Harrison, Harriet Forbes, Anna Schultze, Richard Croker, John
Parry, Frank Hester, Sam Harper, Rafael Perera, Stephen J. W. Evans, Liam Smeeth & Ben Goldacre,
Factors Associated with COVID-19 Related Death Using OpenSAFELY, NATURE (2020)).
Id.
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underlying medical conditions, compared to those without.”23 Men are more likely to
experience severe disease than women, and Black and Hispanic Americans are at
increased risk.24
The increased risk of COVID-19 for those who have certain health conditions
is not minor. Indeed, a comparative risk analysis found that a majority of COVID19 hospitalizations could be attributed to four conditions: diabetes mellitus, obesity,
hypertension, and heart failure.25
COVID-19 is a novel virus, and as a result, our understanding of who is at
high-risk of severe COVID-19 has developed and changed over the course of the
pandemic. States established and modified their vaccine prioritizations for high-risk
individuals from December 20, 2020,26 to May 1, 2021.27 For the majority of that
timeframe, the CDC’s website stated that “[a]dults of any age with the following
conditions are at increased risk of severe illness”:28
23

24

25

26

27

28

Hilda Razzaghi, Yan Wang, Hua Lu, Katherine E. Marshall, Nicole F. Dowling, Gabriela Paz-Bailey,
Evelyn R. Twentyman, Georgina Peacock & Kurt J. Greenlund, Estimated County-Level Prevalence of
Selected Underlying Medical Conditions Associated with Increased Risk for Severe COVID-19 Illness –
United States, 2018, 69 CDC MORBIDITY & MORTALITY WKLY. RPT. NO. 29 945, 946 (2020). This study was
limited to underlying medical “conditions with the strongest and most consistent evidence of association
with higher risk for severe COVID-19” and included “chronic obstructive pulmonary disease (COPD), heart
conditions, diabetes mellitus, chronic kidney disease (CKD), and obesity.” Id.
Berlin, supra note 19 (citing Jeremy A.W. Gold, Lauren M. Rossen, Farida B. Ahmad, Paul Sutton, Zeyu Li,
Phillip P. Salvatore, Jayme P. Coyle, Jennifer DeCuir, Brittney N. Baack, Tonji M. Durant, Kenneth L.
Dominguez, Jane S. Henley, Francis B. Annor, Jennifer Fuld, Deborah L. Dee, Achuyt Bhattarai, Brendan
R. Jackson, Race, Ethnicity, and Age Trends in persons who died from COVID-19 – United States, MayAugust 2020, CDC MORBIDITY & MORTALITY WKLY. REP. NO. 42, 1517-1521 (Oct. 23, 2020)). Though beyond
the scope of this Article, systemic health and social inequities have resulted in tragically disproportionate
COVID-19 impacts upon minority communities. See, e.g., Introduction to COVID-19 Racial and Ethnic
Health Disparities, CTRS. FOR DISEASE CONTROL & PREVENTION (Dec. 10, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/racial-ethnic-disparities/index.html;
Leo Lopez III, Louis H. Hart, Michael H. Katz, Racial and Ethnic Health Disparities Related to COVID-19,
JAMA VIEWPOINT (Jan. 22, 2021), https://jamanetwork.com/journals/jama/fullarticle/2775687.
Megan O’Hearn, Junxiu Lu, Frederick Cudhea, Renata Micha & Dariush Mozaffarian, Coronavirus Disease
2019 Hospitalizations Attributable to Cardiometabolic Conditions in the United States: A Comparative Risk
Assessment Analysis, J. AM. HEART ASS’N (Feb. 25, 2021),
https://www.ahajournals.org/doi/10.1161/JAHA.120.019259 (finding that 63.5% of hospitalizations were
attributable to those conditions. Specifically: 20.5% were attributed to diabetes mellitus, 30.2% to obesity,
26.2% to hypertension, and 11.7% were due to heart failure).
See infra Appendix. The Advisory Committee on Immunization Practices issued its recommendations for
Phase 1b and Phase 1c on December 20, 2020. Vaccine Recommendations and Guidelines of the ACIP:
Evidence Table for COVID-19 Vaccines Allocation in Phases 1b and 1c of the Vaccination Program, CTRS.
FOR DISEASE CONTROL & PREVENTION, https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/covid19/evidence-table-phase-1b-1c.html (last updated Dec. 22, 2020).
Due to increases in vaccine supply, the federal government mandated that the vaccine be made available to
all Americans beginning on April 19, 2021. Kaia Hubbard, Who is Eligible for a COVID-19 Vaccine in Your
State?, (May 28, 2021, at 2:33PM) https://www.usnews.com/news/best-states/articles/covid-19-vaccineeligibility-by-state.
COVID-19: People with Certain Medical Conditions, CTRS. FOR DISEASE CONTROL & PREVENTION (Dec. 23,
2020), https://web.archive.org/web/20201223125354/https://www.cdc.gov/coronavirus/2019-ncov/need-extraprecautions/people-with-medical-conditions.html (showing the CDC's website as it existed after the change
on December 23, 2020); COVID-19: People with Certain Medical Conditions, CTRS. FOR DISEASE CONTROL &
PREVENTION (Mar. 29, 2021) (showing the CDC's website as it existed after the change on March 29, 2021),
https://web.archive.org/web/20210329154044/https://www.cdc.gov/coronavirus/2019-ncov/need-extraprecautions/people-with-medical-conditions.html. Down syndrome was added into the first category on
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Cancer29
Chronic kidney disease30
COPD (chronic obstructive pulmonary disease)31
Down syndrome32
Heart conditions, such as heart failure, coronary artery disease, or
cardiomyopathies33
Immunocompromised state from solid organ transplant34
Obesity (BMI between 30-40)35
Severe obesity (BMI greater than 40)36
Pregnancy37
Sickle cell disease38
Smoking39
Type 2 diabetes mellitus40

Additionally, the website stated that “adults of any age with the following
conditions might be at an increased risk:”41
- Asthma42
- Cerebrovascular disease43
- Cystic fibrosis44

29
30
31
32
33
34
35
36
37
38
39
40
41

42
43
44

December 23, 2020, due to data supporting an increased risk of severe illness for those with Down
syndrome. Id. Additionally, on March 29, 2021, the CDC’s website identifying high-risk conditions was
greatly revised. Id. This revision eliminated the separation between the “are at increased risk” and “might
be at increased risk” categories, and instead provided an alphabetized list, which included conditions for
which the CDC had “completed an evidence review process.” Id. The revised website listed many of the
same conditions that had previously been identified but added having had a blood stem cell transplant and
substance use disorders. Id. The revised website also shifted some conditions that were detailed in other
parts of the page to the primary list, and it also included both HIV and solid organ transplants
independently of the “immunocompromised state” category. Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
COVID-19: People with Certain Medical Conditions, CTRS. FOR DISEASE CONTROL & PREVENTION (Dec. 23,
2020), https://web.archive.org/web/20201223125354/https://www.cdc.gov/coronavirus/2019-ncov/need-extraprecautions/people-with-medical-conditions.html (showing the CDC's website as it existed after the change
on December 23, 2020, and before the March 29, 2021 revision).
Id.
Id.
Id.
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Hypertension or high blood pressure45
Immunocompromised state from blood or bone marrow transplant,
immune deficiencies, HIV, use of corticosteroids, or use of other immune
weakening medicines46
Neurologic conditions, such as dementia47
Liver disease48
Overweight (BMI between 25-30)49
Pulmonary fibrosis50
Thalassemia51
Type 1 diabetes mellitus52

The CDC’s website recommended that anyone with a health condition not included
on this list “consult with their healthcare providers about personal risk factors and
circumstances to determine whether extra precautions are warranted.”53
This is an area in which the general poor health of the American public
becomes particularly acute. The health conditions listed above are not rare in the
United States. Indeed, large swaths of the public have one or more of these
conditions. For example, 42% of Americans are obese—with a BMI greater than
30—and another 31% are overweight.54 Forty-seven percent of adults have
hypertension or are taking medication for hypertension.55 Approximately 14% of

45
46
47
48
49
50
51
52
53

54

55

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
COVID-19: People with Certain Medical Conditions, supra note 41; National Organization for Rare
Disorders, ALS Association, Cystic Fibrosis Foundation & Muscular Dystrophy Association, Letter to
Rochelle Walensky, Dir. Ctrs. For Disease Control & Prevention (Feb. 17, 2021), https://rarediseases.org/wpcontent/uploads/2021/02/FINAL-Letter-to-CDC-Regarding-Vaccinating-Rar_.pdf. The CDC’s list
understandably focused on health conditions impacting a large number of Americans. This had the
unfortunate consequence, however, of omitting rare diseases. The CDC’s vaccination playbook specified that
providers “may use clinical judgment to determine an individual patient’s priority for vaccination.” COVID19 Vaccination Program Interim Playbook for Jurisdictions Operations Annex, CTRS. FOR DISEASE CONTROL
& PREVENTION (Jan. 2021), https://www.cdc.gov/vaccines/covid-19/downloads/COVID-19-vaccinationprogram-playbook-annex.pdf. Nonetheless, some states strictly relied on the CDC’s list, and denied vaccine
access to individuals who were at risk due to the nature of their underlying condition. National
Organization for Rare Disorders, ALS Association, Cystic Fibrosis Foundation & Muscular Dystrophy
Association, Letter to Rochelle Walensky, Dir. Ctrs. For Disease Control & Prevention (Feb. 17, 2021),
https://rarediseases.org/wp-content/uploads/2021/02/FINAL-Letter-to-CDC-Regarding-VaccinatingRar_.pdf.
Cheryl D. Fryar, Margaret D. Carroll & Joseph Afful, Prevalence of Overweight, Obesity, and Severe Obesity
Among Adults Aged 20 and Over: United States, 1960-1962 Through 2017-2018, CDC NAT’L CTR. FOR
HEALTH STAT. (Jan. 29, 2021), https://www.cdc.gov/nchs/data/hestat/obesity-adult-17-18/obesity-adult.htm.
High Blood Pressure: Facts About Hypertension, CTRS. FOR DISEASE CONTROL & PREVENTION (Sept. 27, 2021),
https://www.cdc.gov/bloodpressure/facts.htm.
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adults in the United States have chronic kidney disease.56 Over 10% of the U.S.
population has diabetes.57 Fourteen percent of all adults currently smoke
cigarettes.58
These conditions are not mutually exclusive: many individuals have multiple
high-risk health conditions. Additionally, these conditions are more likely to be
present in older age groups. For example, the state of Indiana reported that 82% of
the population of its state who have these conditions are over age fifty.59
Nonetheless, the result is that a significant percentage of Americans were at high
risk for severe COVID-19.
B. Who is disabled under the ADA?
“The wait seems never-ending. . . . With cystic fibrosis, every day is
precious, so losing this time is difficult.”
—Megan Bauer, upon waiting for her COVID-19 vaccine while living with
cystic fibrosis60
At a minimum, there is an significant overlap between individuals who are
disabled under the ADA and individuals who are at high-risk for severe COVID-19.
As discussed below, however, a strong argument can be made that all individuals
who are high-risk for severe COVID-19 due to a health condition met the ADA’s
definition of disability during the pandemic.
For deprioritizing individuals with health conditions that make them
particularly vulnerable to COVID-19 to violate the ADA, those individuals must
first be disabled under the statute.61 The ADA states that:
56

57

58

59

60

61

Chronic Kidney Disease Surveillance System: Tracking Kidney Disease in the United States, CTRS. FOR
DISEASE CONTROL & PREVENTION (Feb. 2019),
https://nccd.cdc.gov/CKD/AreYouAware.aspx?emailDate=February_2019.
National Diabetes Statistics Report, 2020, CTRS. FOR DISEASE CONTROL & PREVENTION (Feb. 11, 2020),
https://www.cdc.gov/diabetes/library/features/diabetes-stat-report.html.
Smoking & Tobacco Use: Fast Facts and Fact Sheets, CTRS. FOR DISEASE CONTROL & PREVENTION (Dec. 10,
2020), https://www.cdc.gov/tobacco/data_statistics/fact_sheets/index.htm.
Sarah Nelson & Shari Rudavsky, Indiana Announces Which Groups Will Next Be Eligible for the COVID-19
Vaccine, INDIANAPOLIS STAR (Feb. 10, 2021, 3:03 PM),
https://www.indystar.com/story/news/health/2021/02/10/who-is-eligible-for-the-covid-vaccine-inindiana/6708532002/.
Amy Harmon & Danielle Ivory, How America’s Vaccine System Makes People With Health Problems Fight
for a Place in Line, N.Y. TIMES (Mar. 9, 2021), https://www.nytimes.com/2021/03/09/us/covid-vaccineeligible-preexisting-conditions.html.
To successfully bring an action under Title II of the ADA, a plaintiff must show:
(1) that he is a qualified individual with a disability; (2) that he was either excluded from
participation in or denied the benefits of some public entity’s services, programs, or activities
or was otherwise discriminated against; and (3) that such exclusion, denial of benefits, or
discrimination was by reason of the plaintiff’s disability.
Buchanan v. Maine, 469 F.3d 158, 170–71 (1st Cir. 2006) (quoting Parker v. Universidad de Puerto
Rico, 225 F.3d 1, 5 (1st Cir. 2000)); see also J.V. v. Albuquerque Pub. Schs., 813 F.3d 1289, 1295
(10th Cir. 2016). Some courts use a four-element formation, which includes an inquiry into whether
the plaintiff “is otherwise qualified to receive the benefits of a public service, program, or
activity[.]” Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 474, 498 (4th Cir.
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An individual is considered to have a disability if that individual (1)
has physical or mental impairment that substantially limits one or
more of [that person’s] major life activities . . . ; (2) [has] a record of
such impairment; or (3) [is] regarded [by the covered entity as an
individual with a disability].62
This language was intended to be applied expansively, granting protections to a
broad class of individuals.63
i.

The evolving definition of disability under the ADA

“People have one view of what illness looks like. If you haven’t lost your
hair from chemotherapy, use a mobility aid, or are in bed unable to
move, you just don’t get a pat. . . . [Many people] with an invisible
illness just don’t get acknowledged.”
—Nitika Chopra, chronic pain awareness advocate and Chronicon founder64
The ADA’s drafters intended to provide broad protections.65 Those
protections, however, were stymied by early court decisions that significantly
narrowed the definition of disability, protecting only a narrow class of individuals.66
Early court opinions considering the definition of disability under the ADA
assessed whether an individual is “substantially limited” in performing a “major life
activity” by considering whether they are “either unable to perform a major life
function, or [are] significantly restricted in the duration, manner, or condition under
which the individual can perform a major life activity, as compared to the average
person in the general population.”67 This determination was made “on a case-bycase basis.”68 As a result, a particular diagnosis—on its own—was not sufficient to
result in the conclusion that an individual was disabled.69 Courts would not just

62
63
64

65

66

67
68
69

2005).
29 C.F.R. § 1630.2(g) (2021).
§ 1630.2(j)(1)(i).
Emily Laurence, Our Reaction to the Vaccine Rollout Proves How Much More Awareness There Should Be of
Invisible and Chronic Illnesses, WELL + GOOD (Mar. 4, 2021), https://www.wellandgood.com/awarenessinvisible-illnesses/.
Chai R. Feldblum, Definition of Disability Under Federal Anti-Discrimination Law: What Happened? Why?
And What Can We Do About It?, 21 BERKELEY J. EMP. & LAB. L. 91, 92–93, 128–29 (2000) (discussing the
historical background and legislative history that resulted in the language used in the ADA).
Id. at 139 (citing Thomas D’Agistino, Defining “Disability” Under the ADA: 1997 Update ii, NAT’L DISABILITY
L. REP. (1997)). The editors of the National Disability Law Reporter found that—of the 110 cases that
considered whether a plaintiff was disabled under the ADA—only six judges had found that a plaintiff met
the definition. Id.
Contreras v. Suncast Corp., 237 F.3d 756, 762 (7th Cir. 2001) (citing 29 C.F.R. § 1630.2(j)).
Dadian v. Vill. of Wilmette, 269 F.3d 831, 837 (7th Cir. 2001).
DeAngelo v. Yellowbook Inc., 105 F. Supp. 3d 166, 174 (D. Conn. 2015). It is important to note, however,
Congress viewed early ADA cases as being too restrictive. See 2008 H. Jud. Comm. Rep. No. 110-730, at 10
(citing testimony stating that “we could not have fathomed that people with diabetes, epilepsy, heart
conditions, cancer, mental illnesses and other disabilities would have their ADA claims denied because they
would be considered too functional to meet the definition of disability.”).
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look at “the name or diagnosis of the impairment the person has, but rather on the
effect of that impairment on the life of the individual.”70 This approach was
considered “particularly necessary when the impairment [was] one whose symptoms
vary widely from person to person.”71 When making this determination, courts
considered “the nature and severity of the limitations, the actual or expected
duration of the impairment, and the actual or anticipated long-term impact of the
impairment.”72
In her analysis of early ADA cases, Chai Feldblum identified three means by
which courts restricted the definition of disability: (1) analyzing the disability as it
relates to the life activity of working and finding that a broad range of jobs are
nonetheless available to the plaintiff; (2) applying the phrases “substantially limits”
and “major life activities” “with a vengeance;” and (3) literally—and strictly—
construing the third prong (whether someone was regarded as an individual with a
disability) in a way that excluded individuals from relief.73 Particularly relevant
here is the second line of cases identified by Feldblum.
The Supreme Court embraced this narrow definition of disability identified
by Feldblum through three cases known as the “Sutton Trilogy.”74 These three cases
focused on the question of when an individual is considered to be disabled under the
ADA.
The first was Sutton v. United Air Lines, Inc., a case where the Court held
that severe myopia was not a disability under the ADA.75 The plaintiffs in this case
applied for jobs with the airline and sued after not being allowed to continue the
application process because they did not have uncorrected visual acuity of at least
20/100.76 However, with corrective lenses, the plaintiffs’ vision improved to at least
20/20.77 Ultimately, the Supreme Court concluded that “disability under the Act is
to be determined with reference to corrective measures,” and concluded that the
plaintiffs did not meet the definition of disability under the ADA.78 This decision
was rooted in: (1) a plain language interpretation of the statute, which found that
the term “substantially limits” should be read to require “a person be presently—not
potentially or hypothetically—substantially limited”; (2) the conclusion that the
language “the major life activities of such individual” necessitated an individualized
assessment of the plaintiff; and (3) a belief that Congress did not intend for as many
people to be covered under the ADA as who would be covered if everyone with a

70
71
72

73
74

75
76
77
78

Burns v. Coca-Cola Enters., Inc., 222 F.3d 247, 253 (6th Cir. 2000).
Toyota Motor Mfg, Ky., Inc. v. Williams, 534 U.S. 184, 198 (2002).
Lawson v. CSX Transp., Inc., 245 F.3d 916, 926 (7th Cir. 2001) (citing Davidson v. Midelfort Clinic, Ltd.,
133 F.3d 499, 506 n.3 (7th Cir. 1998)); 29 C.F.R. § 1630.2(j)(4)).
See Feldblum, supra note 65, at 140–41.
Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999); Murphy v. United Parcel Serv., Inc., 527 U.S. 516
(1999); Albertsons, Inc. v. Kirkingburg, 527 U.S. 555 (1999).
Sutton, 527 U.S. at 475.
Id. at 476.
Id. at 475.
Id. at 488.
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vision impairment was found to be disabled under the statute.79
Next, Murphy v. United Parcel Service, Inc. considered whether an individual
was disabled under the ADA when he had hypertension that raised his blood
pressure above what the Department of Transportation allowed for a health
certification to drive commercial vehicles.80 When on medication to control his
hypertension, the plaintiff was limited “only in lifting heavy objects but otherwise
function[ed] normally.”81 Consistent with Sutton, the Supreme Court held that the
plaintiff’s condition should be assessed with reference to mitigating measures, such
as medication, and that he was not disabled under the ADA.82
The final case in the trilogy, Albertsons, Inc. v. Kirkingburg, considered
whether the ADA’s definition of disabled encompassed a commercial truck driver
whose uncorrected vision did not meet Department of Transportation standards.83
When it considered the case, the Ninth Circuit held that the plaintiff was disabled
because he had amblyopia, a vision condition which results in monocular vision.84
The Ninth Circuit concluded that the plaintiff’s monocular vision was sufficient to
establish disability because “the manner in which he sees differs significantly from
the manner in which most people see.”85
The Supreme Court found fault in how the Ninth Circuit reached this
conclusion, declaring the court “too quick to find a disability.”86 The Supreme Court
specified that a difference is insufficient and that a “significant restriction” is
necessary.87 Additionally, the Supreme Court found error because the Ninth Circuit
did not consider “the individual’s ability to compensate for the impairment.”88
Other cases beyond the Sutton Trilogy also limited the reach of the ADA. For
example, the Supreme Court’s decision in Toyota Motor Manufacturing restricted
major life activities to those “that are of central importance to daily life.”89 However,
nothing in the language of the statute indicated that the ADA’s reach was limited to

79
80
81
82

83
84
85

86
87
88

89

Id. at 481–87.
Murphy v. United Parcel Serv., Inc., 527 U.S. 516, 519 (1999).
Id. at 520.
Id. at 521; Sutton, 572 U.S. at 488. Notably, the Court did not consider whether the plaintiff was “disabled
when taking mediation” due to side effects or any limitations the plaintiff experienced while on his
medication. Murphy, 527 U.S. at 521.
Albertsons, Inc. v. Kirkingburg, 527 U.S. 555, 559 (1999).
Id.
Kirkingburg v. Albertson’s, Inc., 143 F.3d 1228, 1232 (9th Cir. 1998) (relying upon language from the 29
C.F.R. § 1630.2(j)(1)(ii) of the implementing regulations that specified that substantially limited
impairments “significantly restricts as to the condition, manner or duration under which an individual can
perform a particular major life activity as compared to the condition, manner, or duration under which the
average person in the general population can perform that same major life activity.”) (emphasis in original).
Albertsons, 527 U.S. at 564.
Id. at 565.
Id. (noting that the plaintiff’s brain had developed mechanisms for coping with his amblyopia and declaring
that the mitigating measures that must be taken into account include “measures undertaken, whether
consciously or not, with the body’s own systems.”).
Toyota Motor Mfg, Ky., Inc. v. Williams, 534 U.S. 184, 185 (2002).
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activities that have a “central importance to daily life.”90 Nor was it limited to just
“those aspects of a person’s life that have a public, economic, or daily character.”91
Additionally, early ADA cases took a gender-biased view of what activities
should constitute major life activities.92 Courts regularly found that stereotypically
female tasks such as “relational, communicative, or nurturing activities”93 (for
example, caring for others) were not major life activities.94
Early decisions that considered whether interacting with others was a major
life activity under the ADA reached inconsistent conclusions.95 Courts rejecting this
argument held that interacting with others was not a legitimate major life activity
because it was “remarkably elastic” and therefore “unworkable as a definition.”96
Additionally, opinions noted that interacting with others was markedly different
from the other life activities listed in the Equal Employment Opportunity
Commission’s (EEOC) regulations, which focused upon “readily apparent, or
‘traditional’, disabilities.”97 The focus on defining major life activities around the
traditional view of disability was particularly harmful to individuals with hidden
impairments, including mental illness, diabetes, fibromyalgia, and chronic pain.98
Ultimately, these cases closed the door to millions of Americans that
Congress intended to benefit from the ADA’s protections.
Congress responded to this jurisprudence by passing the ADA Amendments
Act of 2008.99 In the findings section of the statute, the drafters noted that the
definition of disability had not been interpreted by the courts in the way Congress
expected, “narrow[ing] the broad scope of protection intended to be afforded by the

90
91
92

93
94
95

96
97

98
99

29 C.F.R. § 1630.2(i)(2).
Bragdon v. Abbott, 524 U.S. 624, 625 (1998).
Michelle A. Travis, Gendering Disability to Enable Disability Rights Law, 105 CALIF. L. REV. 837, 865–66
(2017).
Id.
See id. at 866.
Compare Soileau v. Guilford of Me., Inc., 105 F.3d 12, 15 (1st Cir. 1997) (finding that getting along with
others is not a major life activity), and Breiland v. Advance Circuits, Inc., 976 F. Supp. 858, 863 (D. Minn.
1997) (normal social interactions and getting along with others are not a major life activity), with Jacques v.
DiMarzio, Inc., 386 F.3d 192, 202 (2d Cir. 2004) (concluding that interacting with others is a major life
activity), and Criado v. IBM Corp., 145 F.3d 437, 442 (1st Cir. 1998) (indicating that relating to others is a
major life activity).
See, e.g., Soileau, 105 F.3d at 15.
Curtis D. Edmonds, Snakes and Ladders: Expanding the Definition of ‘Major Life Activity’ in the Americans
with Disabilities Act, 33 TEX. TECH L. REV. 321, 325 (2002); see, e.g., Soileau, 105 F.3d at 15. At that time,
EEOC regulations listed functions such as “caring for oneself, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working” as major life activities. 29 C.F.R. § 1630.2(i). The
regulations noted that “[t]his list is not exhaustive, and other major life activities include sitting, standing,
lifting, reaching.” 29 C.F.R. app. § 1630.2(i).
See Edmonds, supra note 97.
See ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553 (codified at 42 U.S.C. §§ 1210112102 (2018)); Susan D. Carle, Analyzing Social Impairments Under Title I of the Americans with
Disabilities Act, 50 U.C. DAVIS L. REV. 1109, 1130–36 (2017) (stating that “[t]he ADAAA abrogates all prior
cases that narrowly interpreted when difficulties with social relations constitute a qualifying impairment,
broadening the definitions of both ‘substantial limitations’ and ‘major life activities.’”).
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ADA.”100 The Act specifically rejected court findings that limited the reach of the
ADA and clarified language within the ADA to broaden its reach.101
In particular, one change that the ADA Amendments Act of 2008 imposed
was to declare that impairment should be assessed in its unmitigated state.102 As a
result, the decision of whether a major life activity is substantially limited should be
made without considering “mitigating measures,” including medication, prosthetics,
hearing aids, mobility devices, assistive technology, and other medical supplies and
equipment.103
Additionally, while an individualized assessment was still required to
determine whether an impairment substantially limited a major life activity, the
ADA Amendments Act rejected the imposition of a demanding standard for
individuals to qualify as disabled.104 Instead, the implementing regulations provide
for the term “substantially limits” to be “construed broadly in favor of expansive
coverage.”105 It was not intended “to be a demanding standard,” and an individual
does not have to be prevented or significantly restricted from performing a major
life activity to meet this standard.106
Congress did not simply defer the interpretation of what equaled a major life
activity to the courts and the EEOC, instead it added an exemplar list of major life
activities to the statutory text of the ADA Amendments Act.107 In addition to the
tasks previously recognized by the EEOC, Congress added new tasks, including
cognitive abilities (for example, “reading, concentrating, [and] thinking”) along with
the interpersonal activity of “communicating.”108 The EEOC responded to the ADA
Amendments Act by issuing new regulations. These regulations broadened the
definition of major life activities beyond the previous focus on traditional
disabilities. The regulations largely mirrored the exemplars added by the ADA
Amendments Act to the statute itself, but included a few additional activities,
including “interacting with others.”109 These changes worked together to lower the
impossibly high bar that had been set by the courts to find that an individual was
disabled. While some problems still arise for plaintiffs—particularly where courts
mistakenly rely upon outdated precedent or fail to recognize the changes imposed
by the ADA Amendments Act—the standard for when someone is disabled under
the ADA is now significantly lower.110
100
101
102
103

104
105
106
107
108

109
110

ADA Amendments Act of 2008, 122 Stat. 3553.
See id.
See id.
Id. The list of mitigating measures that should not be considered specifically exempted “ordinary eyeglasses
or contact lenses.” Id.
29 C.F.R. Pt. 1630, App.
29 C.F.R. § 1630.2(j)(1)(i) (2021).
§ 1630.2(j)(1)(i)–(ii).
4 2 U.S.C. § 12102(2) (2012).
§ 12102(2). While regulations promulgated by the EEOC are not binding, they are given “great deference”
by courts interpreting the ADA. See Francis v. City of Meriden, 129 F. 3d 281, 283 n.1 (2d Cir. 1997).
29 C.F.R. § 1630.2(i)(1)(i).
Nicole Buonocore Porter, Explaining “Not Disabled” Cases Ten Years After the ADAAA: A Story of
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High-risk individuals were “disabled”

“I have not gone anywhere unless it was for medically necessary
reasons. I stayed in my house, hanging out in my bedroom with my
pets.”
— Emily Ball, 28-year-old with cerebral palsy and other high-risk health
conditions111
That individuals who were particularly vulnerable to severe COVID-19 were
disabled during the pandemic may not be an intuitive conclusion for everyone. The
conditions the CDC identified span a wide range and include health conditions that
Americans do not typically perceive as constituting a disability. This is largely
because Americans historically perceive disability as “synonymous with ‘inability to
work or function.’”112
This limited perception of disability is at odds with some of the “invisible”
conditions that make individuals particularly vulnerable to severe COVID-19. For
example, individuals who have asthma, who smoke, or who have diabetes may look
perfectly healthy but were nonetheless at risk of becoming severely ill.
Despite the historic association of disability equating an inability to function,
the reality is that one may have a disability without being unhealthy or sick.113 As
Ani Satz noted, “Individuals who are sick may not be disabled, and vice-versa.”114
It is likely that most individuals with health conditions that make them highrisk for severe COVID-19 would have been considered disabled under the ADA even
before the pandemic began. For example, some of the conditions that make an
individual vulnerable to severe COVID-19— including having cancer, diabetes, or
HIV—are conditions that clearly impair major life activities.115 Individuals with
those conditions would “in virtually all cases” readily be considered disabled under
the ADA with or without a global pandemic.116
Conversely, some health conditions that make an individual high risk for

111

112
113

114
115
116

Ignorance, Incompetence, and Possibly Animus, 26 GEO. J. ON POVERTY L. & POL’Y 383, 392–97 (2019)
(analyzing post-ADA Amendments Act cases, and finding that most erroneous holdings were attributable to
cases where a court (1) did not cite to the ADA Amendments Act, or (2) relied on outdated, pre-ADA
Amendments Act case law).
Kelan Lyons, People with Disabilities Were Next in Line for COVID Vaccine. Then the Plan Changed, CT
MIRROR (Feb. 25, 2021), https://ctmirror.org/2021/02/25/people-with-disabilities-were-next-in-line-for-covidvaccine-then-the-plan-changed/.
Feldblum, supra note 37, at 94–98, 140.
See Robyn M. Powell, Applying the Health Justice Framework to Address Health and Health Care Inequities
Experienced by People with Disabilities During and After COVID-19, 96 WASH. L. REV. 93, 99 (March 2021);
see also Feldblum, supra note 37, at 126-134, 140 (noting that Congress did not intend to define disability
as an “inability to work or function”).
Ani B. Satz, Overcoming Fragmentation in Disability and Health Law, 60 EMORY L.J. 277, 300 (2010).
42 U.S.C. § 12102(1)–(2).
29 C.F.R. 1630.2(j)(3)(ii)–(iii). While an individualized assessment is necessary to determine disability, the
implementing regulations identify various conditions that “should easily be concluded . . . substantially
limit the major life activities indicated.” 29 C.F.R. 1630.2(j)(3)(iii). That list of conditions includes cancer,
diabetes, and HIV. Id.
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severe COVID-19 would not automatically be considered a disability outside of the
pandemic. For example, being overweight, pregnant, or a smoker are all conditions
that make an individual vulnerable to severe COVID-19.117 Notably, being
overweight,118 pregnant,119 or a smoker120 are all conditions that courts have
considered and concluded that they do not—on their own—constitute a disability.
The Eighth, Sixth, and Second Circuits have all held that morbid obesity, on its
own, is not a disability.121 These circuit courts determined that the plaintiffs’
weights were insufficient to support a finding of disability status and concluded that
the plaintiffs also needed to demonstrate that their obesity was caused by a
physiological disorder.122 As support for these holdings, these circuits point to
guidance from the EEOC, which draws a distinction between an impairment and an
individual’s characteristics.123 Specifically, the guidance notes the need to
distinguish between “conditions that are impairments and physical, psychological,
environmental, cultural and economic characteristics that are not impairments.”124
The guidance specifies the definition of “impairment” excludes “physical
characteristics such as eye color, hair color, left-handedness, or height, weight or
muscle tone that are within ‘normal’ range and are not the result of a physiological
disorder.”125
Accordingly, these circuits require more than a showing of obesity for a
plaintiff to demonstrate an impairment under the ADA. Conversely, however,
several courts have reached a different conclusion126 since the passage of the ADA
Amendments Act in 2008.127 For example, in EEOC v. Resources for Human
Development, Inc., the district court held that severe obesity was a disability under
the ADA and did not require the plaintiff “to prove an underlying physiological
basis.”128 Another district court pointed to the ADA Amendments Act as support for
the conclusion that the plaintiff’s weight may be a disability due to “the substantial
117
118

119

120

121

122
123
124
125
126

127
128

COVID-19: People with Certain Medical Conditions, supra note 41.
See, e.g., Valtierra v. Medtronic Inc., 232 F. Supp. 3d 1117, 1124–25 (D. Az. 2017); EEOC v. Watkins Motor
Lines, Inc., 463 F.3d 436, 442 (6th Cir. 2006); Francis v. City of Meriden, 129 F. 3d 281, 286 (2d Cir. 1997).
Spees v. James Marine, Inc., 617 F.3d 380, 396 (6th Cir. 2010) (noting that, by itself, pregnancy “does not
constitute a disability under the ADA”).
Brashear v. Simms, 138 F. Supp. 2d 693, 693 (D. Md. 2001) (concluding that smoking was not a disability
because of the large number of Americans who smoke and because the condition is “readily remediable”
through quitting). But see Kula v. Malani, 539 F. Supp. 2d 1263, 1268 (D. Hi. 2008) (noting that a “[d]rug
addiction that substantially limits one or more major life activities is a recognized disability under the
ADA”).
Morriss v. BNSF Ry. Co., 817 F.3d 1104, 1113 (8th Cir. 2016); Watkins Motor Lines, Inc., 463 F.3d at 442;
Francis, 129 F.3d at 286.
Morriss, 817 F.3d at 1113; Watkins Motor Lines, Inc., 463 F.3d at 443; Francis, 129 F.3d at 286.
See, e.g., Francis, 129 F.3d at 286 (quoting 29 C.F.R. pt. 1630 app. § 1630.2(h)).
29 C.F.R. pt. 1630 app. § 1630.2(h).
Id.
See, e.g., EEOC v. Res. for Human Dev. Inc., 827 F. Supp. 2d 688, 695 (E.D. La. 2011); Lowe v. Am. Eurocopter,
L.L.C., 10CV24–A–D, 2010 WL 5232523, at *8 (N.D. Miss. Dec. 16, 2010); BNSF Ry. Co. v. Feit, 281 P.3d 225,
231 (Mont. 2012).
Lowe, 2010 WL 5232523, at *8.
Res. for Human Dev. Inc., 827 F. Supp. 2d at 695.
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expansion of the ADA by the [ADA Amendments Act].”129 The Montana Supreme
Court looked to federal law when interpreting the Montana Human Rights Act and
interpreted the EEOC’s guidance quoted above as excluding weight only where “it is
both ‘within “normal” range’ and ‘not the result of a physiological disorder.’”130 The
court noted the use of the conjunctive “and” in reaching this conclusion.131
Additionally, the Montana Supreme Court relied upon language from an updated
EEOC Compliance Manual, which states that “severe obesity, which has been
defined as body weight more than 100% over the norm . . . is clearly an
impairment.”132 The Montana court also concluded that the EEOC guidance
supported “a conclusion that weight outside ‘normal range’ may constitute a
physiological condition within the definition of impairment if it ‘affects one or more
body systems.’”133 Ultimately, whether obesity is sufficient to constitute a disability
under the ADA will depend on its impact upon the plaintiff’s major life activities.134
As for pregnancy, EEOC regulations have specifically stated that it is not an
impairment: “conditions, such as pregnancy, that are not the result of a
physiological disorder are also not impairments.”135 However, the ADA and its
regulations “unambiguously encompass pregnancy-related conditions”136 where the
“pregnancy-related impairment . . . substantially limits a major life activity.”137
As a result, a “normal” pregnancy will not fall under the ADA; however, a
condition that arises due to pregnancy may result in a finding that the individual is
disabled under the ADA.138 Examples include where pregnancy causes gestational
diabetes, carpel tunnel syndrome, or high blood pressure.139
There is not much legal authority addressing the issue of whether smoking or
being a former smoker is a disability under the ADA. In a pre-ADA Amendment Act
case,140 one district court rejected the proposition that smoking is a disability on the
basis that “both smoking and ‘nicotine addiction’ are readily remediable, either by
quitting smoking outright through an act of willpower (albeit easier for some than
others), or by the use of such items as nicotine patches or nicotine chewing gum.”141
Whether smoking is a disability was also briefly addressed in dicta from United
129
130
131
132
133
134
135
136

137
138
139
140

141

Lowe, 2010 WL 5232523, at *8.
BNSF Ry. Co., 281 P.3d at 229.
Id.
Id. at 229–30 (quoting U.S. EQUAL EMP. OPPORTUNITY COMM’N, COMPLIANCE MANUAL § 902.2(c)(5)(ii)).
Id. at 230.
See id.
29 C.F.R. pt. 1630, app. § 1630.2(h) (2015).
Joan C. Williams, Robin Devaux, Danielle Fuschetti & Carolyn Salmon, A Sip of Cool Water: Pregnancy
Accommodation After the ADA Amendments Act, 32 YALE L. & POL’Y REV. 97, 112 (2013).
29 C.F.R. pt. 1630, app. § 1630.2(h).
See Bradley A. Areheart, Accommodating Pregnancy, 67 ALA. L. REV. 1125, 1134 (2016).
See id.
As discussed above, see supra text accompanying notes 102–03, the ADA Amendments Act clarified that
impairments should be assessed in their unmitigated state. See ADA Amendments Act of 2008, Pub. L. No.
110-325, § 4(a), 122 Stat. 3553, 3556 (codified at 42 U.S.C. §§ 12101–102 (2018)).
Brashear v. Simms, 138 F. Supp. 2d 693, 695 (D. Md. 2001).
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States v. Happy Time Day Care Center, which suggested that a smoker would not be
disabled if they did not have any medical or physical problems.142 Additionally, a
final rule issued by the Department of Housing and Urban Development (HUD)
related to instituting smoke-free public housing states that “[t]he act of smoking
itself is not a disability under the ADA.”143
Nonetheless, an analysis of smoking-related health conditions under postADA Amendments Act law demonstrates that being a current or former smoker
very well might present a disability under the ADA.
Smoking leads to numerous diseases—including cardiovascular disease,
stroke, cancer, and type two diabetes—and is the leading cause of preventable
death.144 But even where current and former smokers do not develop cardiovascular
disease, stroke, cancer, or diabetes as a result of their smoking, that does not mean
that the cigarettes did not cause any harm. Smoking is likely to be associated with
long-term, progressive lung damage.145 Pulmonologist Dr. Joe Zein noted that “‘[t]he
finding that smoking is associated with increased risk of poor outcome from COVID19 is not surprising.’” 146 Dr. Zein further explained that “[s]moking induces
structural changes in the respiratory tract and compromises people’s ability to
mount appropriate immune and inflammatory responses (against infections.)”147
Ultimately, whether that damage—or another condition caused by the individual’s
smoking—impairs a major life activity is the relevant question that needs to be
answered in order to determine disability under the ADA.
While individuals who are overweight, pregnant, or smokers may not always
have been able to successfully claim that they have a disability under the ADA
before the COVID-19 pandemic, the restrictions imposed by the pandemic result in
a different conclusion.
While all Americans were encouraged to take steps to protect themselves
from the virus, including wearing masks and engaging in social distancing, the need
for vigilance was heightened for those with underlying conditions. Individuals with
142
143

144

145

146

147

See United States v. Happy Time Day Care Ctr., 6 F. Supp. 2d 1073, 1082 (W.D. Wis. 1998).
Instituting Smoke-Free Public Housing, 81 Fed. Reg. 87430, 87441 (Dec. 5, 2016) (to be codified at 24 C.F.R.
pts. 965−66).
See Health Effects of Tobacco Use, U.S. FOOD & DRUG ADMIN. (Aug. 10, 2021), https://www.fda.gov/tobaccoproducts/public-health-education/health-information.
Elizabeth C. Oelsner, Pallavi P. Balte, Surya P. Bhatt, Patricia A. Cassano, David Couper, Aaron R. Folson,
Neal D. Freedman, David R. Jacobs Jr., Ravi Kalhan, Amanda R. Mathew, Richard A. Kronmal, Laura R.
Loehr, Stephanie J. London, Anne B. Newman, George T. O’Connor, Joseph E. Schwartz, Lewis J. Smith,
Wendy B. White, Sachin Yende, Lung Function Decline in Former Smokers and Low-Intensity Current
Smokers: A Secondary Data Analysis of the NHLBI Pooled Cohorts Study, 8 LANCET RESPIRATORY MED. 34,
34 (2019).
Adrianna Rodriguez, People Who Smoke Are Prioritized to Get the COVID-19 Vaccine Before the General
Population, USA TODAY (Feb. 3, 2021, 7:33AM),
https://www.usatoday.com/story/news/health/2021/02/03/cdc-prioritizes-smokers-covid-vaccine-healthexperts-explain-why/4276176001/.
Id. see also Matt Kaufax, Could Smokers Get the COVID Vaccine Early? Doctors Weigh in on Phase 1C, FOX
CAROLINA (Feb. 9, 2021), https://www.foxcarolina.com/could-smokers-get-the-covid-vaccine-early-doctorsweigh-in-on-phase-1c/article_0b092d96-6aa8-11eb-9508-0ff329cfc4cb.html (noting that a 35-year-old smoker
has the same COVID-19 risk as a 70-year-old non-smoker).
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health conditions that make them more susceptible to severe COVID-19 found
themselves receiving guidance from the CDC that instructed them to limit major
life activities to avoid potential exposure to the virus.148
For example, the CDC advised that high-risk individuals limit in-person trips
to “the grocery store, or other stores selling household essentials” and suggested
that they only shop in person during hours some stores set aside for high-risk
populations.149 The guidance advised people to limit contact with individuals
outside of their households and avoid others who are not wearing masks.150
State stay-at-home orders imposed additional precautions or limitations on
individuals with underlying health conditions.151 For example, an order entered by
the governor of Illinois specified that those who were high-risk “are urged to stay in
their residence to the extent possible except as necessary to seek medical care.”152
Similarly, when Georgia’s governor ended the state’s shelter-in-place order for most
residents in April 2020, individuals with high-risk health conditions were not
released.153 Likewise, the American Pregnancy Association recommended that
pregnant women limit close contact with others, including “[staying] at least 6 feet
away from others outside your household [and avoiding] activities where taking
protective measures may be difficult and where social distancing can’t be
maintained.”154 These restrictions worked to substantially limit the major life
activity of “interacting with others.” As noted above, interacting with others was
added to the EEOC’s regulations as a major life activity after the ADA Amendments
Act was passed.155
A number of courts have considered this life activity both before and after the
ADA Amendments Act. The First Circuit in Soileau v. Guilford of Maine, Inc.
considered whether interacting with others was a major life activity.156 In that case,
the First Circuit criticized the idea of “ability to get along with others” as a major
life activity, finding it to be “an amorphous concept.”157 Nonetheless, the First
Circuit decided the issue by assuming that it was a major life activity in order to
148
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See Frank Griffin, COVID-19 and the Americans with Disabilities Act: Balancing Fear, Safety, and Risk as
America Goes Back to Work, 51 SETON HALL L. REV. 383, 387 (2020).
Running Essential Errands, CTRS. FOR DISEASE CONTROL & PREVENTION (Sept. 11, 2020),
https://web.archive.org/web/20201008053106/https://www.cdc.gov/coronavirus/2019-ncov/daily-lifecoping/essential-goods-services.html. Similarly, the CDC’s guidance recommended avoiding in-person
exchanges at banks. See id.
Id.
See State of Illinois, Executive Order 20202-32 (COVID-19 Executive Order No. 30), (Apr. 30, 2020); Beau
Evans, Kemp to End Georgia Shelter-in-Place Order Except for Those Most at Risk, AUGUSTA CHRON. (Apr.
30, 2020), https://www.augustachronicle.com/news/20200430/kemp-to-end-georgia-shelter-in-place-orderexcept-for-those-most-at-risk.
State of Illinois, supra note 151.
Evans, supra note 151.
Coronavirus During Pregnancy, AMER. PREGNANCY ASS’N, https://americanpregnancy.org/healthypregnancy/pregnancy-concerns/coronavirus-and-pregnancy/ (last visited Aug. 5, 2021).
29 C.F.R. § 1630.2(i)(1)(i).
Soileau v. Guilford of Maine, Inc., 105 F.3d 12, 15 (1st Cir. 1997).
Id.
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assess, and reject, the plaintiff’s claim on the basis that the plaintiff had failed to
demonstrate a substantial limitation.158 Other circuits considering this question
avoided directly ruling on the issue of whether interacting with others was a major
life activity.159
Conversely, the Ninth Circuit held that interacting with others “easily falls
within the definition of ‘major life activity’” in McAlindin v. County of San Diego.160
In McAlindin, the Ninth Circuit considered whether an individual was disabled
where they had an anxiety disorder that substantially limited the plaintiff’s ability
to interact with others and held that it “is an essential, regular function, like
walking and breathing.”161 While the Ninth Circuit considered the standard to be
satisfied, the court did note, however, that “the limitation must be severe or . . .
substantial when compared to the ability of ‘the average person in the general
population.’”162
The development of the law in this area was substantially impacted by the
ADA Amendments Act. As the Fourth Circuit noted in Jacobs v. North Carolina
Administrative Office of the Courts, “The stated goal of the [ADA Amendments Act]
is to expand the scope of protection available under the Act as broadly as the text
permits.”163 The court continued its analysis, noting that “[f]ew activities are more
central to the human condition than interacting with others.”164 Other courts
considering this issue in recent years have similarly paid homage to the expansive
language in the ADA Amendments Act and have given deference to the EEOC’s
regulations.165 And—consistent with the protocol specified by the ADA Amendments
Act—courts considering this issue are readily concluding that this constitutes a
disability without engaging in an extensive analysis.166
While the majority of these cases concern individuals with social
impairments that are associated with cognitive impairments, such as autism and
intellectual disabilities, not all social impairments flow from that source.167 For
158
159

160

161
162
163

164
165

166

167

Id. at 15–16.
See Rohan v. Networks Presentations L.L.C., 375 F.3d 266, 274 (4th Cir. 2004) (determining that the
plaintiff was not substantially limited, even if interacting with others was a major life activity); Heisler v.
Metro. Council, 339 F.3d 622, 628 (8th Cir. 2003) (same); Steele v. Thiokol Corp., 241 F.3d 1248, 1255 (10th
Cir. 2001) (same); Emerson v. N. States Power Co., 256 F.3d 506, 511 (7th Cir. 2001) (same); MX Grp., Inc.
v. City of Covington, 293 F.3d 326, 337 (6th Cir. 2002) (declining to decide the issue).
McAlindin v. County of San Diego, 192 F.3d 1226, 1234 (9th Cir. 1999) (quoting Criado v. IBM Corp., 145
F.3d 437, 442 (1st Cir. 1998)).
Id.
Id. at 1235 (citing 29 C.F.R. § 1630.2(j)(1)(i), (2)(i)).
Jacobs v. N.C. Admin. Off. of the Cts, 780 F.3d 562, 573 (4th Cir. 2015) (quoting Summers v. Altarum Inst.,
Corp, 740 F.3d 325, 332 (4th Cir. 2014)).
Id.
See, e.g., Forsyth v. Univ. of Ala. Bd. of Tr., No. 7:17-cv-00854, 2018 WL 3012343, at *3 (N.D. Ala. June 15,
2018); Coad v. Buckman Lab’y, Inc., No. 1:14-cv-254, 2016 WL 1089229, at *9-10 (D. Maine Mar. 18, 2016).
See, e.g., Dudley v. Singleton, 508 F. Supp. 3d 1118, 1142 n.8 (N.D. Ala. 2020); Wanner v. Under Armour,
Inc., No. 3:18-cv-00767, 2020 WL 7489464, at *13 (M.D. Tenn. Dec. 21, 2020); Steinhilber v. Yanfeng US
Auto. Interiors I, LLC, No. 6:18-cv-2966, 2020 WL 6219421, at *11 (D. S.C. May 11, 2020).
Susan D. Carle, Analyzing Social Impairments Under Title I of the Americans with Disabilities Act, 50 U.C.
DAVIS L. REV. 1109, 1118, 1120 (2017).
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example, physical disabilities such as traumatic brain injury, as well as visual or
hearing impairments, can result in social impairment.168 Additionally, some health
conditions and medications can cause “social irritability or other significant
personality changes.”169
Additionally, the social impairments caused by the global COVID-19
pandemic are sufficient to impose a substantial restriction upon the major life
activity of interacting with others for those who were high-risk for COVID-19.170
The limitations that those who are overweight, pregnant, or smokers (along with
everyone else who is particularly vulnerable to severe COVID-19 due to an
underlying health condition) have experienced during the pandemic are sufficient to
satisfy the ADA. Restrictions on when you can shop, how close you can be to others,
and what activities you can participate in all impose substantial limitations on the
major life activity of interacting with others.
Not many courts have had an opportunity to weigh in yet on whether
individuals who are high risk for severe COVID-19 due to a health condition are
disabled under the ADA, but a few have considered this issue. In a suit concerning
voting restrictions in Alabama, the defendants challenged the conclusion that the
plaintiffs were disabled by asserting that the “plaintiffs’ own choices—not a
‘physical or mental impairment’—limit their major life activities.”171 The district
court flatly refused this argument, noting that “this blithe assertion ignores the
stark reality of the COVID-19 pandemic and downplays the risks exposure to the
deadly virus present to the plaintiffs.”172 The court went on to note guidance from
the CDC for individuals with underlying conditions and concluded that “[t]his CDC
guidance supports a finding that it is the plaintiffs’ . . . underlying medical
conditions, not their personal choices, that impact their ability to interact with
others or work during the COVID-19 pandemic.”173
In another case, a defendant opposed a plaintiff’s request for an
accommodation during the COVID-19 pandemic by claiming that the disability was
“only situational” due to the pandemic.174 The district court quickly dismissed that
challenge, stating, “We find easily that he has a qualifying disability.”175 The court
noted that “[t]he determination of a qualifying disability in this case cannot be
looked at in a vacuum. . . . [T]he pandemic has turned virtually everything we do on

168
169
170

171
172
173
174
175

Id. at 1120.
Id.
See, e.g., Griffin, supra note 148, at 407 (noting that these health conditions may “substantially limit major
life activities like visiting stores (e.g., grocery stores), missing family outings, etc.”). Griffin’s article also
discusses whether individuals may be considered disabled either while they have an active COVID-19
infection or after they have recovered from the illness, which is outside the scope of this article. Id. at 392–
96.
People First of Ala. v. Merrill, 491 F. Supp. 3d 1076, 1158 (N.D. Ala. 2020).
Id.
Id.
Silver v. City of Alexandria, 470 F. Supp. 3d 616, 622 (W.D. La. 2020).
Id.
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its head. Generally, the pandemic is the unprovided-for case.”176
While an individual who is overweight, pregnant, or a smoker would not
automatically be seen as disabled under some pre-COVID-19 case law, the
pandemic alters that math. The pandemic imposed restrictions and the need for
precautions that are the opposite of normal. These restrictions significantly limit
the ability of individuals with high-risk health conditions to interact with others
and must result in the conclusion that anyone who was high-risk for severe COVID19 was disabled under the ADA. As a result, individuals with any of the health
conditions the CDC identified as high-risk for severe COVID-19 should be able to
successfully assert that they are disabled under the ADA.
II. VACCINE DISTRIBUTION
This Part first discusses the Advisory Committee on Immunization Practices
and how the CDC developed its vaccine prioritization recommendations. Next, it
discusses the changes state and local governments made to the CDC’s
recommendations when allocating the limited doses of the vaccine they received at
the start of the vaccine rollout. This Part focuses on individuals with underlying
health conditions that make them particularly vulnerable to severe COVID-19 and
the prioritization changes that impacted these individuals.
A. The CDC’s Vaccine Distribution Recommendations
Sometimes disabled people, we feel like we don’t matter, like people
don’t consider our needs. . . . We’ve heard so much during this
pandemic about how, ‘Well, you know, 99 percent of people are just fine,
and it’s only the high-risk people who get sick and die anyway.’ It really
feels like you’re being dismissed.
—Sarah McQuade, a 43-year-old with lupus177
Vaccine development started quickly, and more than one hundred vaccine
candidates were in development in May 2020.178 Governmental leaders knew from
the beginning that the initial U.S. supply of the vaccine would be limited and
worked to determine who should be vaccinated first.
In the United States, the CDC published a priority schedule that made
recommendations to federal, state, and local governments about who should receive
the vaccine first. The CDC’s recommendations were based on the guidance crafted
176
177

178

Id.
Jessica Piper, Age-Based Vaccine Plan Downplays Risk to Mainers with Chronic Conditions, Experts Worry,
BANGOR DAILY NEWS (Mar. 3, 2021), https://bangordailynews.com/2021/03/03/news/experts-worry-age-basedvaccine-plan-downplays-risk-to-mainers-with-chronic-conditions-sk6sr8zcdk/.
Brian Dean Abramson, Preparing Health Care Providers for a Covid-19 Vaccine, 13 J. HEALTH & LIFE SCI. L.
2, 3 (2020) (noting that the FDA granted Emergency Use Authorizations and regulatory leeway to speed up
vaccine development).
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by the Advisory Committee on Immunization Practices (ACIP). While ACIP may not
have been commonly known before COVID-19, ACIP has been promulgating vaccine
policy recommendations in the United States since 1964.179 ACIP meetings are
generally open to the public, and notices of ACIP meetings are announced in the
Federal Register.180
ACIP is an independent panel of medical and public health experts.181 There
are fifteen voting members of ACIP who are “responsible for making vaccine
recommendations.”182 Of those individuals, fourteen “have expertise in vaccinology,
immunology, pediatrics, internal medicine, nursing, family medicine, virology,
public health, infectious diseases, or preventative medicine.”183 Additionally, an
ACIP “member is a consumer representative who provides perspectives on the social
and community aspects of vaccination.”184 ACIP also has thirty non-voting
representatives.185 The non-voting representatives are “from professional
organizations that are highly regarded in the health field.”186 These representatives
provide comments on the recommendations and offer perspectives from the
viewpoint of those who will ultimately implement the recommendations.187
ACIP makes a variety of vaccine-related recommendations, including “who
should receive the vaccine, the number of doses needed, the amount of time between
doses, and precautions and contraindications.”188 These recommendations are made
after reviewing and discussing “vaccine research and scientific data related to
vaccine effectiveness and safety, clinical trial results, and manufacturer’s labeling
or package insert information.”189 ACIP also hears oral public comments and

179

180

181

182

183
184
185
186

187
188
189

Jean Claire Smith, The Structure, Role, and Procedures of the U.S. Advisory Committee on Immunization
Practices (ACIP), 28S VACCINE A68, A68 (2010)
https://www.sciencedirect.com/science/article/pii/S0264410X10002057?via%3Dihub (noting that “ACIP was
established in 1964 by the Surgeon General of the U.S. Public Health Service” in response to the
accelerating pace of the development of new vaccines in the 1950s and 1960s). ACIP’s recommendations are
subject to the approval of the CDC’s director. Id. at A71.
Id. at A70 (stating that meetings must “be announced in the Federal Register at least 15 days before the
meeting date”). The requirement of prior notice may be waived in exceptional circumstances, in which case
the director of the CDC “may call an emergency meeting of the ACIP without prior notice.” Id.
Role of the ACIP in CDC’s Vaccine Recommendations, CTRS. FOR DISEASE CONTROL & PREVENTION (2020),
https://www.cdc.gov/vaccines/acip/committee/role-vaccine-recommendations.html.
Id. Voting members are required to be U.S. citizens and are appointed to four-year terms. Jean C. Smith,
Dixie E. Snider, Larry K. Pickering, Immunization Policy Development in the United States: The Role of the
Advisory Committee on Immunization Practices, 150 ANNALS OF INTERNAL MEDICINE 45, 45 (2009).
Appointments are made by the Secretary of the U.S. Department of Health and Human Services. Id.
Role of the ACIP in CDC’s Vaccine Recommendations, supra note 181
Id.
Id.
Id. Examples of the professional organizations these non-voting members represent include the American
Academy of Pediatrics, the American Academy of Family Physicians, the American College of Nurse
Midwives, the American College of Obstetricians and Gynecologists, and the American College of
Physicians. Id.
Id.
Id.
Id.
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receives written comments from the public.190
Prioritization was essential to the success of the COVID-19 vaccine rollout
because the limited supply191 meant that not everyone would be able to receive the
vaccine when it first became available. Prioritization meant that this limited
resource could be directed to those who had the most need and where the vaccine
would serve the greatest good.
Without prioritization, the COVID-19 vaccine would not reach individuals
with the greatest need.192 Compared to simply distributing the vaccine on a firstcome, first-served basis, a well-crafted prioritization would be more effective at
curbing expected deaths and expected spread of COVID-19.193 Additionally, without
proper pacing of that prioritization (for example, opening up vaccine eligibility to a
large number of individuals without adequate supply), vaccine eligibility would not
equal vaccine availability.194
ACIP reviewed various models to consider the impact of prioritizing different
groups first.195 The “modeling study found that prioritizing adults ages sixty-five
and older would avert more COVID-19 deaths, but prioritizing adults with high-risk
medical conditions and essential workers would avert more COVID-19
infections[.]”196 When determining who should be prioritized, ACIP developed its
COVID-19 vaccine guidance with three goals: “[d]ecrease death and serious disease
as much as possible, [p]reserve functioning of society, [and] [r]educe the extra
burden COVID-19 is having on people already facing disparities.”197 Based upon
those goals, the modeling data, and other relevant information, ACIP recommended

190
191

192

193
194

195

196
197

Id.
COVID-19 Vaccination Program Interim Operational Guidance Jurisdiction Operations, CTRS. FOR DISEASE
CONTROL & PREVENTION 11–12 (Oct. 29, 2020), https://www.cdc.gov/vaccines/imz-managers/downloads/Covid19-Vaccination-Program-Interim_Playbook.pdf (outlining how vaccines will be distributed while supply is
limited).
Nancy McClung, Mary Chamberland, Kathy Kinlaw, Dayna Bowen Matthew, Megan Wallace, Beth P. Bell,
Grace M. Lee, H. Keipp Talbot, José R. Romero, Sara E. Oliver, Kathleen Dooling, The Advisory Committee
on Immunization Practices’ Ethical Principles for Allocating Initial Supplies of COVID-19 Vaccine — United
States, 69 CTRS. FOR DISEASE CONTROL & PREVENTION MORBIDITY & MORTALITY WKLY. REP. 1782-1786 (2020);
Kathleen Dooling, Mona Marin, Megan Wallace, Nancy McClung, Mary Chamberland, Grace Lee, H. Keipp
Talbot, José R. Romero, Beth P. Bell, Sara E. Oliver, The Advisory Committee on Immunization Practices’
Updated Interim Recommendation for Allocation of COVID-19 Vaccine — United States, 69 CTRS. FOR DISEASE
CONTROL & PREVENTION MORBIDITY & MORTALITY WKLY. REP. 1657-1660 (2021).
Id.
See, e.g., City News Service, 50 and over? Be Patient Trying to Get a COVID-19 Vaccine Appointment,
NBCUNIVERSAL MEDIA, LLC (Mar. 26, 2021), https://www.nbclosangeles.com/news/coronavirus/vaccinecoronavirus-california/los-angeles-county-vaccine-50-years-old-appointment/2560466/ (discussing how
eligible individuals would not be able to find or schedule vaccine appointments because vaccine eligibility
vastly exceeded available doses).
See Molly Walker, Who Gets COVID-19 Vax Next: Model Offers ACIP Several Options, MEDPAGE TODAY (Oct.
30, 2020), https://www.medpagetoday.com/meetingcoverage/acip/89430; Matthew Biggerstaff, Modeling
Strategies for the Initial Allocation of SARS-CoV-2 Vaccines, ADVISORY COMM. IMMUNIZATION PRACS.
MEETING (Oct. 30, 2020), https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2020-10/COVIDBiggerstaff-508.pdf.
Walker, supra note 195.
How CDC is Making Vaccine Recommendations, supra note 9.
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the following vaccination priorities:198
Table 1: ACIP/CDC Vaccine Prioritization Phases
Phase 1a
Healthcare personnel199
Residents of long-term care facilities200
Phase 1b
Frontline essential workers201
People aged 75 years and older
Phase 1c
People aged 65–74 years
People aged 16–64 years with underlying medical
conditions202
Other essential workers203
This guidance used the available data to strike a balance between the need to
protect individuals who are particularly vulnerable to severe disease and the critical
need to protect individuals working in certain professions. As a result, ACIP’s
recommendations intentionally moved “frontline essential workers” ahead of
individuals who—based on age or health condition—were at a greater risk of
experiencing severe COVID-19.204 ACIP prioritized this group, finding that it was
“the subset of essential workers likely at highest risk for work-related exposure to
198
199

200

201

202

203

204

See id.
Recommendations and Guidelines of the ACIP: Evidence Table for COVID-19 Vaccines Allocation in Phase
1a of the Vaccination Program, CTRS. FOR DISEASE CONTROL & PREVENTION (Dec. 3, 2020),
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/covid-19/evidence-table.html. Healthcare personnel
were prioritized for obvious reasons. Healthcare settings are—by their very nature—high-risk locations for
COVID-19 exposure. Additionally, early vaccination of healthcare providers was “critical to preserve
healthcare capacity to care for COVID-19 patients and ensure hospitals maintain workforce to care for nonCOVID-19 patients.” Id.
Id. Residents of long-term care facilities are at high-risk for infection due to their congregate living
situation and are at high-risk for severe COVID-19 by nature of their age and high rates of underlying
health conditions. Id.
Vaccine Recommendations and Guidelines of the ACIP: Evidence Table for COVID-19 Vaccines Allocation in
Phases 1b and 1c of the Vaccination Program, CTRS. FOR DISEASE CONTROL & PREVENTION (Dec. 22, 2020),
https://www.cdc.gov/vaccines/hcp/acip-recs/vacc-specific/covid-19/evidence-table-phase-1b-1c.html. This
category encompassed “[f]rontline essential workers: first responders (e.g., firefighters and police officers),
corrections officers, food and agricultural workers, U.S. Postal Service workers, manufacturing workers,
grocery store workers, public transit workers, and those who work in the education sector (teachers and
support staff members) as well as child care workers.” Id.
Id. This category refers to the individuals that are the focus of this Article. The CDC describes this group as
“[a]dults of any age with certain underlying medical conditions [that] are at increased risk for severe illness
from COVID-19.” Id.
Vaccine Recommendations and Guidelines of the ACIP, supra note 201. This category encompassed “[a]ll
other essential workers: workers in transportation and logistics, water and wastewater, food service, shelter
and housing (e.g., construction), finance (e.g., bank tellers), information technology and communications,
energy, legal, media, and public safety (e.g., engineers), and public health workers.” Id.
See id.
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SARS-CoV-2 because their work-related duties must be performed on site and
involve being in close proximity (less than six feet) to the public or to coworkers.”205
ACIP’s recommendations prioritized the vaccination of individuals who have health
conditions that make them high-risk for severe COVID-19 in order to “decreas[e]
the risk of COVID-19 associated morbidity and mortality . . . [and reduce] COVID19 associated hospitalizations.”206
ACIP’s recommendations are reviewed and must be approved by the director
of the CDC.207 Once those approvals are obtained, the recommendations are
published in the CDC’s Morbidity and Mortality Weekly Report (MMWR), which
contains the CDC’s official immunization recommendations.208
For the COVID-19 vaccine, ACIP issued two separate interim
recommendations relating to the prioritization of initial vaccine supplies. The first
was published in the MMWR on December 3, 2020, and focused on Phase 1a and the
need to distribute initial doses to healthcare personnel and residents of long-term
care facilities.209 The second recommendation was published on December 22,
2020.210 This recommendation provided needed detail for both Phase 1b and 1c.211
Phase 1b expanded vaccine distribution to individuals age seventy-five and older
along with non-healthcare frontline essential workers.212 Phase 1c prioritized the
vaccine for individuals aged sixty-five to seventy-four years, those sixteen to sixtyfour with high-risk health conditions, and essential workers who were not included
in previous phases.213
ACIP’s COVID-19 vaccine recommendations were developed through a riskbased allocation framework. Because the recommendations targeted distribution of
the vaccine to groups who are more likely to be exposed to COVID-19 and to groups
that are more likely to suffer from severe COVID-19, the recommendations act to
address some of the disproportionate burdens of COVID-19 on economically

205

206
207
208
209

210

211
212
213

Id. In addition to the increased risk of occupational exposure, the Evidence Table published to support
ACIP’s recommendations for Phases 1b and 1c noted that “some industry and occupation groups have high
percentages of demographic groups (e.g. racial and ethnic minorities and older workers) who experience a
disproportionate burden of COVID-19-related morbidity and mortality.” Id.
Id.
Role of the ACIP in CDC’s Vaccine Recommendations, supra note 181.
Id.
Kathleen Dooling, Nancy McClung, Mary Chamberland, Mona Marin, Megan Wallace, Beth P. Bell, Grace
M Lee, H. Keipp Talbot. José R. Romero & Sara E. Oliver, The Advisory Committee on Immunization
Practices’ Interim Recommendation for Allocating Initial Supplies of COVID-19 Vaccine–United States,
2020, 69 CTRS. FOR DISEASE CONTROL & PREVENTION MORBIDITY & MORTALITY WKLY. REP. 1857 (Dec. 10,
2020), https://www.cdc.gov/mmwr/volumes/69/wr/mm6949e1.htm#contribAff.
Kathleen Dooling, Mona Marin, Megan Wallace, Nancy McClung, Mary Chamberland, Grace M. Lee, H.
Keipp Talbot, José R. Romero, Beth P. Bell & Sara E. Oliver, The Advisory Committee on Immunization
Practices’ Updated Interim Recommendation for Allocation of COVID-19 Vaccine – United States, 2020, 69
CTRS. FOR DISEASE CONTROL & PREVENTION MORBIDITY & MORTALITY WKLY. REP. 1657 (Jan. 1, 2020),
https://www.cdc.gov/mmwr/volumes/69/wr/mm695152e2.htm.
See Role of the ACIP in CDC’s Vaccine Recommendations, supra note 181.
Id.
Id.
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disadvantaged population[s].214
B. How States Distributed the Vaccine
“To me and many like me, living in this pandemic has provided a daily
reminder that our needs are unseen to those around us, that our lives
hold little value to those who refuse to wear masks, who gather in
groups or fly to a vacation destination.”
—Kendall Ciesemier, organ transplant recipient215
Ultimately, all COVID-19 vaccine doses in the United States were purchased
by the federal government for administration through the CDC’s COVID-19
Vaccination Program.216 Vaccination providers signed a CDC COVID-19
Vaccination Program Provider Agreement.217 The agreement imposed various
requirements, including vaccine storage, handling, and reporting requirements, but
did not mandate that providers follow the CDC’s recommendations.218 Instead, the
agreement required providers to follow the prioritization set by state and local
governments.219
The CDC’s recommendations were just that—a set of recommendations.220
Notably, the CDC could have required providers to follow the prioritization the
agency adopted, and did step in on March 2021, requiring all CDC COVID-19
Vaccination Program providers “to transition beyond priority groups” and make the
vaccine available to everyone beginning on May 1, 2021.221
However, in the time between when the rollout began in December 2020 and
See generally Harold Schmidt, Rebecca Weintraub, Michelle A. Williams, Kate Miller, Alison Buttenheim,
Emily Sadecki, Helen Wu, Aditi Doiphode, Neha Nagpal, Lawrence O. Gostin & Angela A. Shen, Equitable
Allocation of Covid-19 Vaccines: An Analysis of the Initial Allocation Plans of CDC’s Jurisdictions with
Implications for Disparate Impact Monitoring, 27 NATURAL MED. 1298 (May 2021) (discussing how certain
groups have been disproportionately impacted by COVID-19, and how that could be addressed through
specific vaccine distribution strategies); Donald M. Berwick, The Moral Determinants of Health, 324 J. AM.
MED. ASS’N 225 (2020) (discussing societal factors and their role in creating health disparities); Allana T.
Forde, Mario Sims, Paul Munter Tené Lewis, Amanda Onwuka, Kari Moore & Ana v. Diez Roux,
Discrimination and Hypertension Risk Among African Americans in the Jackson Heart Study, 76
HYPERTENSION 715 (2020) (examining the relationship between discrimination and the increased risk of
hypertension). This approach has the effect of prioritizing vaccines for Hispanic and Black Americans
because they: (1) constitute a proportionately larger share of the ‘essential worker’ workforce; and (2) are
more likely to have high-risk health conditions. Dooling, supra note 210.
215 Andrew Pulrang, Disabled People Are Waiting, Anxiously, for Lifesaving Covid-19 Vaccinations, FORBES (Jan.
31, 2021, 1:51 PM), https://www.forbes.com/sites/andrewpulrang/2021/01/31/disabled-people-are-waitinganxiously-for-lifesaving-covid-19-vaccinations/?sh=39bad5cd49b7.
216 Program Provider Requirements and Support, CTRS. FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/vaccines/covid-19/vaccination-provider-support.html (last visited Oct. 25, 2021).
217 Id.
218 Id.
219 Id.
220 See Smith, supra note 179, at A71 (noting that “ACIP recommendations do not carry any legal mandate”
and that local governments were ultimately responsible for implementing ACIP’s recommendations).
221 Program Provider Requirements and Support, supra note 216.
214
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May 1, 2021, state and local governments were able to make different prioritization
decisions, and many took advantage of the flexibility they were provided.
Specifically, there were sixty-four different local health authorities—or
“jurisdictions”—that received COVID-19 vaccines through the CDC’s program.222
These jurisdictions consisted of all fifty states, the District of Columbia, five
large cities (Chicago, Houston, New York City, Philadelphia, and San Antonio),
along with American Samoa, Guam, Marshall Islands, Micronesia, Northern
Mariana Marina Islands, Palau, Puerto Rico, and the United States Virgin
Islands.223 Accordingly, the Appendix documents the vaccine rollout for each of
those jurisdictions.
Many of these jurisdictions changed their vaccine prioritizations midcourse.
Some changes were the result of lobbying. Industry organizations and groups
representing different segments of the population, lobbied with the goal of securing
earlier access to vaccines for the individuals they represented. For example,
California received 142 written comments concerning which industries should be
included in the “essential worker” phase of the state’s vaccine rollout. 224 These
letters advocated on behalf of various groups, including “court workers, public
defenders . . . cemetery workers, public transit workers, nonemergency health care
workers like dentists and podiatrists, NASA employees, dock workers, Amazon
employees, solid waste workers, cleaning services, retailers, pharmacists[,] and
power grid workers.”225 Other changes were attributable to the constantly shifting
vaccine landscape. For example, vaccine allocations to the states dramatically
increased around the end of March, resulting in some states electing to skip some of
the final phases of their rollout plan in favor of opening up eligibility to everyone.226
The tables in the appendix reflect what was actually implemented in the various
jurisdictions.
Disability rights activists immediately began advocating in the states that
deprioritized high-risk individuals in their vaccine rollouts. Alice Wong started a
movement with the hashtag #HighRiskCA in protest of California’s decision to
deprioritize high-risk individuals and successfully convinced the state to change
course.227 However, much of the advocacy that occurred was less successful. For
222

223

224

225
226

227

COVID-19 Vaccination Program Operational Guidance, CTRS. FOR DISEASE CONTROL & PREVENTION,
https://www.cdc.gov/vaccines/covid-19/covid19-vaccination-guidance.html (last visited Oct. 14, 2021).
Id. All of these jurisdictions are subject to Title II of the Americans with Disabilities Act. 28 C.F.R. § 35.104.
Specifically, Title II applies to states and local governments, and the term “state” is defined as “each of the
several states, the District of Columbia, the Commonwealth of Puerto Rico, Guam, American Samoa, the
Virgin Islands, the Trust Territory of the Pacific Islands, and the Commonwealth of the Northern Mariana
Islands.” Id.
Don Thompson, California Sets Teachers, First Responders for Next Vaccines, AP NEWS (Dec. 16, 2020),
https://apnews.com/article/health-california-coronavirus-pandemic-32594465af46d7b7cf5ac4d9d09c5aa1.
Id.
See, e.g., Laurel Mallory, COVID-19 Vaccines in SC Open to Everyone 16 & Up Starting March 31, WIS
NEWS 10 (Mar. 26, 2021, 6:28 PM), https://www.wistv.com/2021/03/26/vaccines-sc-open-everyone-upstarting-march/ (describing how South Carolina planned to skip phase 1c of the planned rollout and instead
expand eligibility to everyone age 16 and over).
Pulrang, supra note 215; Oliver C. Haug, #HighRiskCA Movement Calls Out Ableism in Vaccine
Distribution: “High-Risk is High-Risk,” MS. MAG. (Feb. 10, 2021),
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example, Disability Rights Connecticut filed a formal complaint with the
Department of Health and Human Services Office for Civil Rights, asserting that
the state’s age-based vaccination policy “constitutes disability discrimination in
violation of federal law.”228 The Department of Health and Human Services failed to
address the complaint before the State of Connecticut made the vaccine available to
all residents.229 Similarly, despite advocacy efforts that included a bipartisan letter
from members of Arizona’s House of Representatives, Arizona implemented an agebased vaccine distribution system.230
Ultimately, the state and local governments231 (identified in red in Figure 1
below) implemented vaccine rollouts that placed individuals who were not at risk of
severe COVID-19 and who were not in essential industries either (1) ahead of or (2)
alongside232 those who had health conditions that make them high-risk for severe
COVID-19.233
Additionally, some state and local governments elected to exclude people with
certain underlying health conditions from receiving prioritized access to the

228

229

230

231

232

233

https://msmagazine.com/2021/02/10/vaccine-california-disability-covid-19/.
Disability Rights Connecticut Says Connecticut’s New COVID Vaccine Policy Is Unlawful and
Discriminatory; Complaint Filed with U.S. Office for Civil Rights Seeks Immediate Federal Investigation,
Policy Revisions, DISABILITY RTS. CONN. (Feb. 25, 2021), https://www.disrightsct.org/announcement-pressrelease-vaccine-policy.
Id. (explaining that the Department notified Disability Rights Connecticut in April 2021 that it would not
act on the Complaint because of the intervening changes in vaccine access and eligibility, formally closing
the matter in July without considering the underlying merits).
Joshua Morales, AZ Leaders Urge Gov. Ducey to Prioritize Vaccine to People with Disabilities, KOLD NEWS
13 (Mar. 10, 2021, 6:51 PM), https://www.kold.com/2021/03/10/az-leaders-urge-gov-ducey-prioritze-vaccinepeople-with-disabilities/.
This does not include states that expanded the class of essential workers. Additionally, this does not include
jurisdictions like Chicago, Georgia, and Michigan, which elected to provide the vaccine to caregivers before
some—or all—individuals with high-risk underlying conditions. Instead, this article focuses upon states
that affirmatively placed individuals who were not high risk ahead of, or alongside, those who were.
Delaware, Georgia, Montana, Rhode Island, South Carolina, Utah, West Virginia, and Wyoming all placed
individuals who were high risk in the vaccine queue alongside others who were not high risk. Jessica R.
Gunder & Lauren Ballenger, COVID-19 Vaccine Scarcity and Prioritization, SSRN, at 11, 14, 40, 66, 68, 76,
82, 86 (Aug. 26, 2021), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3908231. See also McKenzie
Stauffer, Utahns Age 50 and Over Eligible to get COVID-19 Vaccine on March 8, KUTV (Mar. 4, 2021),
https://kutv.com/news/local/utahns-age-50-and-over-eligible-to-get-covid-19- vaccine-on-march-8. (Stating
that Utah, opened eligibility to everyone age 50 and older at the same time as individuals with high-risk
health conditions). While giving high-risk and non-high-risk individuals the same priority is less egregious
than failing to provide any prioritization for individuals with underlying health conditions, in any case
many people with disabilities will have a harder time both accessing the vaccine website and scheduling
appointment times than others in the pool and will be pushed further back in the vaccine queue. See, e.g.,
Meg St-Esprit & Juliet B. Martinez, Vulnerable Residents Face Many Barriers to COVID Vaccination. These
Community Groups are Working to Fill the Gaps., PUBLICSOURCE (Feb. 18, 2021),
https://www.publicsource.org/vaccine-barrier-covid-allegheny-county-community-groups/.
Gunder & Ballenger, supra note 232, at 2–5, 8–11, 14–17, 19–24, 27–28, 30–37, 40–43, 56–58, 65–68, 76–
78, 81–83, 85–88. The states that placed high-risk individuals alongside non-high-risk individuals are
Alabama, Alaska, Arizona, Colorado, Connecticut, Delaware, Georgia, Guam, Idaho, Indiana, Kentucky,
Maine, Marshall Islands, Maryland, Massachusetts, Minnesota, Montana, Nebraska, Northern Mariana
Islands, Ohio, Puerto Rico, Rhode Island, South Carolina, Utah, Washington, West Virginia, and Wyoming.
Id.
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vaccine.234 Essentially, while these jurisdictions did open up eligibility to some
individuals with health conditions that make them vulnerable to severe COVID-19,
they simultaneously elected not to grant vaccine eligibility to all of the health
conditions identified by the CDC. 235 The result was that individuals with high-risk
underlying health conditions that were not prioritized were positioned either: (1)
behind individuals who were not at risk of contracting severe COVID-19 and who
were not in essential industries or (2) alongside the general public for vaccine access
at the end of the distribution line. The state and local governments236 that chose not
to prioritize all of the high-risk health conditions identified by the CDC are
identified in red in Figure 2 below.237
The state and local governments that chose to deny access to some high-risk
underlying health conditions varied greatly regarding what conditions they
excluded. The most commonly excluded conditions were smoking and being
overweight. Figure 3 below displays the jurisdictions that omitted smokers from
their vaccine prioritization schedule,238 while Figure 4 highlights the jurisdictions
that omitted individuals who were overweight.239

234

235

236

237

238

239

See, e.g., id. at 27–28 (showing that the smokers in Kentucky were not given priority access to the vaccine
despite being at greater risk of severe disease). This group does not include states that separated high-risk
underlying conditions into different groups in the rollout to manage demand, or states that offered the
vaccine to individuals with two or more high-risk conditions first. Like the prior analysis, it focuses on
states that placed individuals who were not high risk ahead of, or alongside, those who were.
See, e.g., id. Some jurisdictions are listed on both of the first two categories. This occurred where a
jurisdiction both: (1) deprioritized individuals with underlying health conditions, placing them behind
individuals who were not at risk for severe COVID-19 and did not work in essential fields; and (2) provided
for (a low) prioritized status for individuals with some—but not all—of the health conditions identified by
the CDC.
See, e.g., id. The cities that elected not to prioritize certain health conditions are not displayed in Figures 2–
4. Nonetheless, Chicago, Houston, New York City, and San Antonio all deprioritized various health
conditions, including smoking and being overweight. Id. at 7–8, 18–19, 51–53, 67–68.
The jurisdictions that prioritized access for those with certain underlying conditions but not others are
Alabama, California, Chicago, Colorado, Connecticut, District of Columbia, Georgia, Guam, Hawai’i,
Houston, Indiana, Kansas, Kentucky, Marshall Islands, Minnesota, Mississippi, Missouri, Montana, New
Hampshire, New Mexico, New York, New York City, Ohio, Oklahoma, Oregon, Palau, Philadelphia, Rhode
Island, San Antonio, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Washington, West
Virginia, Wisconsin, and Wyoming. Id. at 2–3, 6–11, 12–19, 22–24, 25–28, 31–32, 35–41, 44–45, 48–53, 57–
61, 63–64, 66–74, 76–79, 81–88. While Washington is included, it is an outlier. It included all of the CDC’s
health conditions but required recipients to have two or more of those conditions. Id. at 81–82.
The jurisdictions that deprioritized smokers are California, Chicago, Colorado, Connecticut, District of
Columbia, Georgia, Guam, Hawai’i, Houston, Indiana, Kansas, Kentucky, Marshall Islands, Minnesota,
Missouri, Montana, New Hampshire, New Mexico, New York, New York City, Ohio, Oklahoma, Oregon,
Palau, Rhode Island, San Antonio, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, West
Virginia, Wisconsin, and Wyoming. Id. at 6–19, 22–28, 31–32, 35–37, 39–41, 44–45, 48–53, 57–61, 66–74,
76–79, 82–88.
The jurisdictions that deprioritized overweight people are Alabama, California, Chicago, Colorado,
Connecticut, District of Columbia, Guam, Hawai’i, Houston, Indiana, Kansas, Marshall Islands, Minnesota,
Mississippi, Missouri, Montana, New Hampshire, New York, New York City, Ohio, Oklahoma, Oregon,
Palau, Philadelphia, Rhode Island, San Antonio, South Carolina, South Dakota, Tennessee, Texas, Utah,
Vermont, and West Virginia. Id. at 2–3, 6–19, 22–28, 31–32, 35–41, 44–45, 49–53, 57–61, 63–64, 66–74, 76–
79, 82–83.
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Figure 1: Jurisdictions that provided vaccine access to individuals who were not
high-risk and not in essential fields before people with underlying health conditions
that make them vulnerable to severe COVID-19.

Figure 2: Jurisdictions that omitted one or more of the health conditions identified
by the CDC from their prioritization schedule.
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Figure 3: Jurisdictions that omitted smokers from their vaccine prioritization
schedule.

Figure 4: Jurisdictions that omitted people who were overweight from their vaccine
prioritization schedule.
As discussed in more detail below, all of these choices—from denying vaccine access
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to all individuals with health conditions, to denying access to individuals with
certain health conditions that make them vulnerable to severe COVID-19—violated
the ADA.
III. SEEKING REDRESS UNDER THE ADA
I’m so angry, so sad, and so scared. Not just for myself, but for the
many people in my community that I care about. . . . I think a lot about
very young, disabled, critically ill and immunocompromised people
who could die before it’s their turn to be vaccinated.
—Alice Wong, disability rights activist240
Congress passed the ADA in response to “discrimination against individuals
with disabilities [that] persists in such critical areas as . . . institutionalization,
health services . . . and access to public services.”241
Title II of the ADA was directed at preventing and remedying discrimination
propagated by state and local governments.242 Specifically, Title II of the ADA
provides that “no qualified individual with a disability shall, by reason of such
disability, be excluded from participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to discrimination by any
such entity.”243 The ADA prohibits states from discriminating against individuals
with disabilities “with regard to the services they in fact provide.”244
A claim for relief under Title II of the ADA requires a showing of
discrimination. Disability based discrimination is not limited to intentional
discrimination based on prejudice or animus.245 Instead, “the ADA attempts to
eliminate the effects of that ‘benign neglect,’ ‘apathy,’ and ‘indifference,’” which are

240

241
242

243

244

245

Matthew Green & April Dembosky, ‘So Angry, So Scared’: California COVID-19 Vaccine Rollout Change
Leaves Disabled People Behind, Say Advocates, KQED (Feb. 1, 2021),
https://www.kqed.org/news/11857538/so-angry-so-sad-so-scared-disability-advocates-say-states-newvaccine-rollout-plan-leaves-them-behind.
42 U.S.C. § 12101(a)(3).
See 42 U.S.C. § 12131–133. States and local governments are subject to the ADA’s provisions and obligations,
irrespective of whether they receive federal funding. See 42. U.S.C. § 12131(1); 28 C.F.R. § 35.104 (2020);
Shotz v. City of Plantation, Fla., 344 F.3d 1161, 1174 (11th Cir. 2003); Pace v. Bogalusa City Sch. Bd., 403
F.3d 272, 288, n.76 (5th Cir. 2005).
42 U.S.C. § 12132. The ADA defines the term “public entity” as “(A) any State or local government; (B) any
department, agency, special purpose district, or other instrumentality of a State or States or local
government.” 42 U.S.C. § 12131(1). The ADA does not, however, define the phrase “services, programs or
activities.” See 42 U.S.C. § 12131.
Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 603 n.14 (1999) (noting that the ADA neither imposes a
“‘standard of care’ for whatever medical services they render,” nor requires provision of “a certain level of
benefits to individuals with disabilities”).
See S. REP. NO. 101-116, at 6, 14 (1989); H.R. REP. NO. 101–485, pt. 2, at 29 (1990), as reprinted in 1990
U.S.C.C.A.N. 303, 310–11; Henrietta D. v. Giuliani, 119 F. Supp. 2d 181, 206 (E.D.N.Y. 2000) (noting that
individuals with disabilities face discrimination “from actions or inactions that discriminate by effect as well
as by intent or design”).
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frequently the cause of discrimination against individuals with disabilities.246 As a
result, discrimination can be demonstrated in three ways: “(1) intentional
discrimination (disparate treatment); (2) disparate impact; and (3) failure to make a
reasonable accommodation.”247 Even “facially neutral laws” are encompassed where
they deny individuals “‘meaningful access’ to state-provided services.”248
Title II itself does not provide detail regarding what discriminatory conduct
is prohibited.249 This “relative textual sparseness” is because the statute was
intended to “duplicate the coverage of § 504 of the Rehabilitation Act of 1973.”250
The ADA directed the Attorney General to implement Title II by promulgating
regulations consistent with the Rehabilitation Act, and those regulations are
entitled to deference.251 Ultimately, the Department of Justice enacted “very broad
and very detailed regulations” that prohibit a wide range of discriminatory conduct
by public entities.252
Excluding qualified individuals—those at high risk for severe COVID-19—
from receiving the benefits of a state’s vaccine distribution program subjected them
to discrimination. These individuals were denied access to a lifesaving medical
resource. While the denial of access to the vaccines was only temporary, it was
sufficient to constitute discrimination on the basis of disability in violation of Title
II of the ADA. The jurisdictions that excluded individuals with disabilities from
receiving the benefits of the COVID-19 vaccination program subjected those
individuals to discrimination in several ways, including:
(1) imposing criteria that had the effect of discriminating on the basis of
disability;253
(2) using methods of administration that defeat or substantially impair
accomplishment of the objectives of the state’s vaccination plan;254
(3) applying eligibility criteria that screened out individuals with a disability
from the vaccination program, when those criteria were not necessary for the
provision of the program;255
(4) failing to modify policies when needed to avoid discriminating on the basis of
disability, where the modification would not “fundamentally alter the nature
of the program” or result in an undue administrative burden.256
246
247

248
249
250

251
252

253
254
255
256

Helen L. v. DiDario, 46 F.3d 325, 335 (3d Cir. 1995) (quoting Alexander v. Choate, 469 U.S. 287, 295 (1985)).
J.V. v. Albuquerque Pub. Sch., 813 F. 3d 1289, 1295 (10th Cir. 2016); see also Crowder v. Kitagawa, 81 F.3d
1480, 1483 (9th Cir. 1996) (holding discrimination does not have to be intentional to be actionable).
Crowder, 81 F.3d at 1484 (9th Cir. 1996) (quoting Choate, 469 U.S. at 302 (1985)) (citing 29 U.S.C. § 794).
See 42 U.S.C. § 12132.
Cheryl Anderson, Making “Meaningful Access” Even Less Meaningful: Judicial Gatekeeping Under Title II
of the Americans with Disabilities Act, 49 U. MEM. L. REV. 635, 641–42 (2019).
Helen L., 46 F.3d at 331; Does 1-5 v. Chandler, 83 F.3d 1150, 1153 (9th Cir. 1996).
Derek Warden, A Worsened Discrimination: How Exacerbation of Disabilities Constitutes Discrimination by
Reason of Disability Under Title II of the ADA and § 504 of the Rehabilitation Act, 46 S.U. L. REV. 14, 16
(2018); see also 28 C.F.R. § 35.102(a) (2020).
28 C.F.R. § 35.130(b)(3)(i) (2020).
Id. § 35.130(b)(3)(ii).
Id. § 35.130(b)(8).
Id. § 35.130(b)(7)(i); see also David A. Maas, Expecting the Unreasonable: Why a Specific Request
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This is not to say that states cannot impose eligibility criteria for programs
they operate. States certainly can impose some sort of a queue or priority system for
allocating a scarce resource in an instance such as this.257 Where these states went
awry is in ignoring both the relevant data showing who was the most at risk, along
with the goals underlying the vaccine distribution,258 instead of crafting vaccine
prioritization schedules that were inconsistent with the ADA.
The decisions these jurisdictions made placed individuals who were not high
risk and did not work in essential fields ahead of those who were the most
vulnerable. The prioritization these jurisdictions set contradicts the goals and
objectives underlying the vaccine rollout, does not appear rational, and warrants a
closer look.
The decisions these states made echo the actions many states and medical
providers took when they began to promulgate medical rationing plans for
ventilators at the start of the COVID-19 pandemic. Tennessee’s plan denied critical
care—in a situation involving scarcity—to those with dementia, traumatic brain
injury, or “‘advanced neuromuscular disease’ who ‘require assistance with activities
of daily living.’”259 A plan promulgated for University of Washington’s Medical
Center discussed “weighting the survival of young, otherwise healthy patients more
heavily than that of older, chronically debilitated patients.”260 These policies were
not isolated incidents: A number of states implemented similar protocols that drew
disability-based distinctions for the potential rationing of ventilators and scarce
medical resources.261
As Samuel R. Bagenstos and Rabia Belt noted, denying medical treatment on
the basis of disability to individuals who can benefit from that treatment violates

257

258

259

260

261

Requirement for ADA Title II Discrimination Claims Fails to Protect Those Who Cannot Request Reasonable
Accommodations, 5 HARV. L. & POL’Y REV. 217, 220–21 (2011).
See Bagenstos, supra note 12, at 21 (quoting ADA Analyses of the Oregon Health Care Plan, 9 ISSUES L. &
MED. 397, 411 (1994)) (“This does not mean that medical systems must take a first-come, first-served
approach to providing life-saving treatment in triage situations. . . . [A] system may consider ‘a wide range
of factors’ that are “consistent with the ADA.”); Govind Persad, Disability Law and the Case for EvidenceBased Triage in a Pandemic, 130 YALE L.J.F. 26, 40–8 (discussing the appropriateness of evidence-based
triage).
How CDC is Making Vaccine Recommendations, supra note 9. The goals the CDC identified were to (1)
decrease death and serious disease as much as possible; (2) preserve functioning of society; and (3) reduce
the extra burden COVID-19 is having on people already facing disparities. Id.
Letter from Lisa Primm, Disability Rts. Tenn., to Roger Severino, Dir., Off. for C.R., U.S. Dep’t of Health &
Hum. Servs. 2 (Mar. 27, 2020), http://thearc.org/wp-content/uploads/2020/03/2020-03-27-TN-OCRComplaint-re-Healthcare-Rationing-Guidelines.pdf (quoting Tennessee Altered Standards of Care
Workgroup, Guidance for the Ethical Allocation of Scarce Resources During a Community-Wide Public
Health Emergency As Declared by the Governor of Tennessee, (July 2016)
https://www.tn.gov/content/dam/tn/health/documents/cedep/ep/Guidance_for_the_Ethical_Allocation_of_Sca
rce_Resources.pdf).
Letter from David Carlson, Disability Rts Wash, to Roger Severino, Dir., Off. for C.R., U.S. Dep’t of Health
& Hum. Servs. 12 (Mar. 23, 2020), https://www.centerforpublicrep.org/wp-content/uploads/2020/03/OCRComplaint_3-23-20-final.pdf (quoting Material Resource Allocation Principles and Guidelines – COVID-19
Outbreak, UNIV. OF WASH. MED. CTR. (2020)).
See Bagenstos, supra note 12, at 2 (discussing state ventilator rationing policies generally).
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federal civil rights laws.262 However, the rationing protocols they critiqued were
ostensibly attempting to “maximize benefits, defined in terms of the number of lives
saved, the number of years of life saved, or some combination of the two.”263
Conversely, the vaccine distribution protocols implemented by these jurisdictions
shunned those benefits and the very objectives of the vaccine program in a
purported quest for administrative speed and ease.
A. Administrative Burden & the Disability Con
“I’m going to focus on the old business motto “KISS,” keep it simple
stupid, because I think a lot of complications were the results of states
that tried to finely slice the salami and it got very complicated to
administer.”
—Connecticut Governor, Ned Lamont264
Where states elected to deprioritize high-risk individuals, the rationales
given for this deprioritization—like the quote from Governor Lamont above—were
largely rooted in the belief that it would be challenging for administrators to verify
who was high-risk. Governor Lamont indicated that doing otherwise would be “very
complicated to administer.”265 Maine’s Governor, Janet Mills, hailed the change to
an age-based system as “cl[ear], predictab[le], and relative[ly] eas[y] [to] implement”
as opposed to imposing “complicated eligibility rules based on . . . medical conditions
that would be difficult to implement and verify.”266
These stated rationales are rooted in the belief that it would be challenging
for administrators to verify who is high-risk. A person’s age is easier to verify than
their medical history. As a result, these jurisdictions changed to an age-based
system that would be easier to administer and verify, and that would more
effectively prevent individuals from lying in order to move ahead in the vaccine
queue.
As Deborah Dorfman, the Executive Director for Disability Rights
Connecticut, noted after her organization filed a civil rights complaint with the
262
263

264

265
266

Id. at 3–4. See also Belt et al., supra note 13.
Belt et al., supra note 13; see also Deborah Hellman & Kate M. Nicholson, Rationing and Disability: The
Civil Rights and Wrongs of State Triage Protocols, 78 WASH. & LEE L. REV. (forthcoming 2021) (discussing
whether scarce medical resources should be focused on “saving the most lives possible” or whether that goal
should be “balanced with insuring access for people with disabilities and other vulnerable groups”).
Susan Haigh & Pat Eaton-Robb, Connecticut Adjusts Vaccine Rollout to Age-Based System, AP (Feb. 22,
2021), https://apnews.com/article/connecticut-hartford-coronavirus-pandemic-middletown768fb7d961396adac22d7ef38d8cfd67.
Id.
Press Release, Office of Governor Janet T. Mills, Maine Adopts Age-Based Approach to Expanding Vaccine
Eligibility (Feb. 26, 2021), https://www.maine.gov/governor/mills/news/maine-adopts-age-based-approachexpanding-vaccine-eligibility-2021-02-26. The press release also justified the change based on the fact that
most COVID-19 deaths in the state were individuals ages fifty and above, however, the press release failed
to note that this omitted relevant information about the actual risk to individuals under age sixty-five
compared to those with high-risk underlying health conditions. See Piper, supra note 177.
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Department of Health and Human Services concerning this change to the vaccine
plan, “Connecticut’s new policy has apparently been developed in the belief that it
would be easier to administer. But merely because it may be easier does not make it
right. [This] policy blatantly disregards CDC policy guidelines, the Americans with
Disabilities Act, and the rights of individuals with disabilities.”267
While state and local governments can avoid ADA compliance in some
instances where the administrative burden would be too great, the burden is on the
those entities to demonstrate that an undue administrative burden would result.268
As a result, these jurisdictions would have to show that providing earlier access to
the vaccine to individuals who were high-risk for severe COVID-19 would have been
an undue administrative burden.
It is unlikely that these states would be able to prevail if they attempted to
assert this claim in court. The fact that the remaining thirty-seven state and local
governments were able to provide the vaccine to individuals with underlying highrisk health conditions belies assertions that the administrative burden was too
great.
The assertions of administrative burden are attributable to the fear that
individuals will lie and pretend they are high-risk to gain an advantage: a fear
Doron Dorman called the “disability con.”269 This term refers to “the cultural
anxiety that individuals fake disabilities to take advantage of rights,
accommodations[,] or benefits.”270 The fear of the disability con exists in our society
despite numerous studies finding that disability carries stigma,271 and that the
result of that stigma is to encourage individuals to conceal their disabilities in order
to protect themselves.272
267

268
269

270
271

272

Disability Rights Connecticut, supra note 228. The author is grateful to Deborah Dorfman for taking the
time to answer questions related to Disability Rights Connecticut’s complaint.
Oconomowoc Residential Programs v. City of Milwaukee, 300 F.3d 775, 785 (7th Cir. 2002).
Doron Dorfman, Fear of the Disability Con: Perceptions of Fraud and Special Rights Discourse, 53 LAW &
SOC’Y REV. 1051, 1053 (2019).
Id. at 1052.
For example, individuals with a disability experience higher poverty rates. Debra L. Brucker, Sophie Mitra,
Navena Chaitoo & Joseph Mauro, More Likely to be Poor Whatever the Measure: Working-Age Persons with
Disabilities in the United States, 96 SOC. SCI. Q. 273, 273 (2014). They are more likely to experience food
insecurity. Debra L. Brucker & Alisha Coleman-Jensen, Food Insecurity Across the Adult Life Span for
Persons with Disabilities, 28 J. DISABILITY POL'Y STUD. 109, 109 (2017). They are more likely to be the
victims of a crime. National Center for Victims of Crime, Crimes Against People with Disabilities (2018),
https://ovc.ojp.gov/sites/g/files/xyckuh226/files/ncvrw2018/info_flyers/fact_sheets/2018NCVRW_VictimsWith
Disabilities_508_QC.pdf. Individuals who are disabled are assumed to be incompetent. Wendy F. Hensel &
Gregory Todd Jones, Bridging the Physical-Mental Gap: An Empirical Look at the Impact of Mental Illness
Stigma on ADA Outcomes, 73 TENN. L. REV. 47, 54 (2005) (citing Bernice A. Pescosolido, John Monahan,
Bruce G. Link, Ann Stueve & Saeko Kikuzawa, The Public’s View of the Competence, Dangerousness, and
Need for Legal Coercion of Persons with Mental Health Problems, 89 AM. J. PUB. HEALTH 1339, 1339 (1999)).
For example, individuals are likely to avoid disclosing their disabilities to an employer for fear of being
stigmatized. James T.R. Jones, “High Functioning”: Successful Professionals with Severe Mental Illness,
7 DUKE F. FOR L. & SOC. CHANGE 1, 9 (2015). This action is not unjustified. Indeed, one study found “that
over 70% of employees believed that their employers treated them as ‘less competent’ following the
disclosure of a mental impairment in the workplace.” Hensel & Jones, supra note 271, at 54 (2005) (citing
OTTO WAHL, MEDIA MADNESS: PUBLIC IMAGES OF MENTAL ILLNESS, 54 (Rutgers University Press 1995)).
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Despite the stigma that disability carries, there is a popular perception that
individuals fake disabilities in order to gain some sort of advantage.273 This
epidemic—of people mistakenly thinking that disability is being faked—results in
people with disabilities being asked to “constantly prove that they are disabled” and
programs focused on ferreting out fraud.274
This is not to say that disability fraud does not exist. From the individual
who parks illegally in the accessible parking spot to the more than one hundred
people who were arrested for a large-scale disability fraud scheme in 2015, 275 there
always will be some individuals who lie or cheat to gain an advantage or a perceived
benefit. Indeed, it is possible that the risk of fraud was even greater during the
vaccine rollout because the perceived ratio of risk-to-reward was skewed in a way
that incentivized individuals to lie.
Nonetheless, the fact that some individuals would be willing to lie in order to
receive earlier access to the vaccine hardly means that individuals with disabilities
should be denied access to this scarce, lifesaving medical resource. State and local
governments had many options for how they could have distributed the vaccines in
a way that would prevent fraud—if the jurisdiction truly believed the risk of fraud
was a significant problem. For example, states could have imposed verification rules
or implemented other checks if they felt that the risk of fraud was too great. 276
Indeed, some states took steps to try to curtail this perceived problem. For
example, Florida did not specifically include individuals with underlying health
conditions in the state’s vaccine rollout but instead authorized hospitals and
physicians to provide the vaccine to those they “deem[ed] to be extremely vulnerable
to COVID-19.”277 California initially announced that a doctor’s note would be
required in order to demonstrate vaccine eligibility.278 New York determined that
273

274

275

276

277

278

Dorfman, supra note 269, at 1053 (using both a qualitative and a quantitative approach to assess how
suspicious Americans were of disability con and assess the types of people—for example, age, political
affiliation, gender—that are more likely to be suspicious).
Katharine Macfarlane, Disability Without Documentation, 90 FORDHAM L. REV. 60, 61 (2021) (citing Robert
Pear, On Disability and on Facebook? Uncle Sam Wants to Watch What you Post, N.Y. TIMES (Mar. 10,
2019), https://www.nytimes.com/2019/03/10/us/politics/social-security-disability-trump-facebook.html
(noting attempts to surveil social media posts to identify disability fraud).
Press Release, Off. of the Inspector Gen. Soc. Sec. Admin., More Than 100 Indicted in New York City-Based
Multi-Million-Dollar Disability Fraud Scheme (Jan. 7, 2014), https://oig.ssa.gov/audits-andinvestigations/investigations/jan7-nyc.
Depending on what verification was required, this option would have created a burden on individuals with
high-risk health conditions. For example, some individuals may not be able to afford to see a doctor to
obtain documentation (or pay their physician for documents where their doctor charges them for medical
forms), others do not live near their physicians, and still others are unable to take time off work.
State of Fla. Exec. Order No. 21-47 (Amending Executive Order 20-315–Vaccine Administration/Protecting
Florida’s Seniors) (Mar. 1, 2021), https://www.flgov.com/wp-content/uploads/orders/2021/EO_21-47.pdf.
While this made the vaccine available to high-risk individuals, it limited accessibility as individuals could
only receive the vaccine from designated providers and not at other sites across the state. Id.
Jennifer Delacruz, Doctor’s Note May Make You Eligible for COVID-19 Vaccine, ABC 10 NEWS SAN DIEGO
(Mar. 5, 2021, 8:25 PM), https://www.10news.com/news/coronavirus/doctors-note-may-make-you-eligible-forcovid-19-vaccine; see also Vaccines for People with High-Risk Medical Conditions or Disabilities, CAL. DEP’T
OF PUB. HEALTH (Mar. 11, 2021), https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/vaccinehigh-risk-factsheet.aspx.
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individuals with underlying health conditions could establish their eligibility for the
vaccine by (1) providing a letter from a doctor, (2) providing “medical information
evidencing a comorbidity,” or (3) signing a certification form attesting to their
eligibility.279
Other states took a looser approach, preferring not to impose any additional
hurdles that might prevent individuals from obtaining the vaccine. For example,
Oregon had residents—through all of the vaccine phases—complete a simple selfattestation regarding their eligibility.280 North Carolina’s Governor, Roy Cooper,
indicated that the state considered requiring individuals to provide proof of a highrisk health condition but chose to make the process “less cumbersome. . . . We’re
going to rely on people’s good judgment and their knowledge of their own medical
condition.”281
But instead of choosing any of those options, the twenty-seven jurisdictions
identified above instead deprioritized high-risk individuals, which prevented them
from being able to access the medical care they needed.282
Notably, the risk of fraud in the vaccine distribution process was not limited
to individuals who might pretend to have a high-risk health condition in order to
gain an advantage. Other groups that were regularly prioritized by states—
including individuals above a certain age and those who were considered to be
essential workers—were also targeted by individuals hoping to skip ahead in the
vaccine queue. Some individuals lied about their age in order to gain earlier
access.283 Others pretended to work in jobs that provided earlier vaccine
eligibility.284 No state, however, chose to deprioritize elderly individuals or frontline
essential workers in their vaccine rollouts because of administrative challenges or
the risk of fraud.
The decisions these governments made provide an unfortunate example of
Olivia Dance, Here’s How to Prove You Have Qualifying Underlying Conditions to Get the COVID-19
Vaccine, CNY CENTRAL (Feb. 8, 2021), https://cnycentral.com/news/local/heres-how-to-prove-you-havequalifying-underlying-conditions-to-get-the-covid-19-vaccine.
280 Haley Rush, OHA Says State is Counting on Honor System When Verifying Vaccine Eligibility, FOX12 OR.
(Mar. 10, 2021), https://www.kptv.com/news/oha-says-state-is-counting-on-honor-system-when-verifyingvaccine-eligibility/article_c9d7bfe6-81b2-11eb-bece-8fb5b5ef0a34.html.
281 Michael Hyland, Group 4 Becomes Eligible for Vaccines in NC this Week as Local Pharmacies Seek More
Doses, CBS 17 (Mar. 14, 2021, 11:38 PM), https://www.cbs17.com/news/north-carolina-news/group-4becomes-eligible-for-vaccines-in-nc-this-week-as-local-pharmacies-seek-more-doses/.
282 The 27 jurisdiction that deprioritized high-risk individuals’ receipt of the COVID-19 vaccine during the initial
rollout were: Alabama, Alaska, Arizona, Colorado, Connecticut, Delaware, Georgia, Guam, Idaho, Indiana,
Kentucky, Maine, Marshall Islands, Maryland, Massachusetts, Minnesota, Montana, Nebraska, Northern
Mariana Islands, Ohio, Puerto Rico, Rhode Island, South Carolina, Utah, Washington, West Virginia, and
Wyoming. Gunder & Ballenger, supra note 232, at 2–5, 8–11, 14–17, 19–24, 27–28, 30–37, 40–43, 56–58, 65–
68, 76–78, 81–83, 85–88.
283 See Michelle Marchante, Two Women in Florida Dressed as “Grannies” for a COVID Vaccine. Then Florida
Deputies Arrived, MIA. HERALD (Feb. 19, 2021, 3:47 PM),
https://www.miamiherald.com/news/coronavirus/article249365275.html.
284 Sarah Ladd, ‘A Substantial Lack of Morality’: One Health Department Says Some Have Lied to get the
Vaccine, LOUISVILLE COURIER J. (Feb. 1, 2021, 2:00 PM), https://www.courierjournal.com/story/news/local/2021/02/01/indiana-health-department-says-some-have-lied-getvaccine/4340862001/.
279
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how the fear of the disability con can actively work to harm individuals with
disabilities. Specifically, the governments determined: (1) that it was necessary to
take steps to prevent the disability con, (2) that taking those steps would be an
administrative burden, and (3) that the proper solution was to instead delay access
to the vaccine for those who are particularly vulnerable to the disease. In this
instance, the fear of the disability con affirmatively prevented individuals who are
particularly vulnerable to severe COVID-19 from securing the medical resource
they needed to protect themselves.
B. Judging Disability
“I can’t have a 24-year-old smoker get a vaccine before somebody’s
grandmother.”
—Governor Chris Sununu of New Hampshire285
While Governor Sununu’s quote makes a great soundbite, it ignores the fact
that a grandmother could be 49 years old, with no underlying high-risk conditions,
and employed in a “non-essential” field. In that instance, it would be entirely
inappropriate to prioritize her for the vaccine over the 24-year-old smoker.
As discussed above, a number of state and local governments elected to
prioritize individuals who were at high-risk for severe COVID-19 because of some
underlying health conditions but stopped short of granting that status to all
underlying conditions. Instead, these jurisdictions picked and chose among the
underlying conditions identified by the CDC and prevented individuals with specific
underlying health conditions from receiving prioritized access to the vaccine.
These states did not just move these individuals to their own separate tier
behind individuals with other high-risk conditions, but positioned them either (1) in
line behind individuals who were not at risk of contracting severe COVID-19 and
did not work in essential jobs, or (2) alongside the general public for vaccine access
at the end of the distribution line.286 Just like the state and local governments that
deprioritized everyone with high-risk health conditions, the jurisdictions that made
this choice violated the ADA.
The underlying rationale for this change was different than the claims of
administrative burden that were discussed above in Part III.A. While a large
number of conditions were impacted by the widely varying decisions these states
made, the most frequently deprioritized conditions were smoking and being
overweight287—two conditions that are widely stigmatized and perceived as being
the fault of the individuals who live with these health conditions.
The news that the CDC had included individuals with those conditions in the
priority group for the vaccine rollout was viewed with resentment. Many saw the
prioritization system as rewarding unhealthy behaviors—unfairly moving those
285
286
287

Harmon & Ivory, supra note 60.
See, e.g., Gunder & Ballenger, supra note 232, at 27–28.
See id. at 2–3, 6–11, 12–19, 22–24, 25–28, 31–32, 35–41, 44–45, 48–53, 57–61, 63–64, 66–74, 76–79, 81–88.
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who had made bad choices or had inappropriate vices to the front of the line.288 New
Jersey Governor Phil Murphy defended the inclusion of smokers in the priority
group, noting the poor optics and stating that while it would be “politically
expedient” to not prioritize the group, the state would prioritize vaccine distribution
“based on medical fact and not on political want.”289
That some disabilities are viewed as “internally generated and the product of
poor character”290 is not a new phenomenon, and it is certainly not limited to these
conditions. However, these conditions—being overweight and being a current or
former smoker—are particularly likely to be subjected to that stigma, resulting in
others placing the burden for causing and curing the disability upon “the
individual’s failure to help himself.”291
This blame is misplaced, as studies have found “that virtually all cigarette
smoking begins before 18 years of age,” and much is now known about the addictive
effects of nicotine.292 Similarly, obesity and being overweight are complex health
issues and not conditions that an individual should be blamed for having.293
Nevertheless, the relevant ADA analysis is not impacted by whether a health
condition is someone’s “fault” or not. It would not be relevant to a court’s analysis of
this issue whether the individual cut off their own hand, caused the car accident
that paralyzed them, or smoked for twenty years before developing lung cancer.294
And it does not matter here. The relevant inquiry is not whether someone’s choices
resulted in them having a particular health condition, but whether their condition
substantially limits a major life activity. These individuals were disabled under the
ADA, just the same as others with high-risk conditions were disabled during the
COVID-19 pandemic. As a result, the state and local governments that bowed to
political pressures and deprioritized individuals with these conditions also violated
the ADA.

288

289

290
291

292

293

294

See Harmon & Ivory, supra note 60; Kaufax, supra note 147; Maura Judkis, People are Getting Vaccinated
Due to Their BMI. They Have Mixed Feelings About It. WASH. POST (Mar. 9, 2021),
https://www.washingtonpost.com/lifestyle/style/vaccine-obesity-bmi-covid/2021/03/08/dd795fea-7c4a-11eba976-c028a4215c78_story.html.
See Lauren del Valle, States Put Smokers in Line for the COVID-19 Vaccine, Sparking Frustration Among
Those Lower in Priority, CNN (Jan. 15, 2021, 7:49 PM), https://www.cnn.com/2021/01/15/us/smokerseligible-covid-19-vaccine-trnd/index.html.
Hensel & Jones, supra note 271, at 54.
Id. at 54–55; see, e.g., Jane Byeff Korn, Fat, 77 B.U.L. REV. 25, 44 (1997) (internal citations omitted) (“The
belief that fat people could be thin if only they had enough will power or self-control is pervasive in our
society.”).
Surgeon General, The Health Consequence of Smoking – 50 Years of Progress, U.S. DEPT. HEALTH & HUMAN
SERVS., 109–26, 708 (2014). Indeed, the mean age when Americans begin smoking is 15.3. Id.
See Adult Obesity Causes & Consequences, CTRS. FOR DISEASE CONTROL & PREVENTION (Mar. 22, 2021),
https://www.cdc.gov/obesity/adult/causes.html.
Similarly, “fault” is not an appropriate consideration when allocating medical resources. See Mary A.
Crossley, Medical Futility and Disability Discrimination, 81 IOWA L. REV. 179, 210 (1995) (noting that
Oregon’s proposed Medicaid program was rejected because it was inconsistent with the ADA. Health and
Human Services (HHS) denied the program due, in part, to the program’s denial of liver transplants for
alcoholic cirrhosis of the liver compared to liver transplants for other causes).
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CONCLUSION
Just as the problems identified here do not have a single cause, there will not
be a single solution. The COVID-19 pandemic presented a public health emergency.
And, like all emergencies, it is critical that we take stock after the dust has settled
to assess how our institutions performed. Successes should be recognized and
celebrated. And areas where we failed need to be recognized and addressed.
The United States has neglected individuals with disabilities in other recent
emergency situations. Individuals with disabilities were stranded after Hurricane
Sandy, in violation of the ADA.295 A disproportionately high number of individuals
with disabilities died in California’s Camp Fire.296 The decision these states made to
prevent individuals who were at risk for severe COVID-19 from accessing the
vaccine had similarly severe consequences. These prioritizations resulted in more
deaths—unnecessary deaths—and severe illnesses than had these state and local
governments followed the prioritization schedule set by the CDC.
So long as the pandemic is an ongoing concern, everyone that had an
underlying condition that makes them particularly vulnerable to severe COVID-19
is disabled under the ADA. While the methods the states employed varied, all states
that deprioritized high-risk individuals during the vaccine rollout violated the
obligations imposed by the ADA. The states that employed an age-based system
that positioned individuals who were not at risk and did not work essential jobs
ahead of those who were highly vulnerable to severe COVID-19 violated Title II of
the ADA. Similarly, the states that decided that individuals with certain
underlying health conditions should not receive prioritized access to the vaccine
despite CDC guidance to the contrary also failed to comply with the ADA’s
requirements.
This will not be the last time we find ourselves in the position of needing to
allocate a scarce medical resource. This situation will reoccur. Be it in the next
pandemic, as soon as the first round of booster shots becomes available, or when the
COVID-19 vaccine is approved for children under age twelve.
As a result, there is no time like the present to consider these issues and
work toward solutions that will carry us through the end of the COVID-19
pandemic and guide our response to similar events in the future. Some ideas that
should be considered are as follows:
(1) Requiring that the prioritization recommendations established by ACIP and
the CDC be implemented without modification by state and local
governments. This change would depoliticize the vaccine distribution
process. ACIP’s recommendations need to continue to be insulated from

295

296

Marc Santora & Benjamin Weiser, Court Says New York Neglected Disabled in Emergencies, N.Y. TIMES
(Nov. 7, 2013), https://www.nytimes.com/2013/11/08/nyregion/new-yorks-emergency-plans-violatedisabilities-act-judge-says.html.
Jill Tucker, Michael Cabanatuan, Ashley McBride, Tragic but Familiar Narrative in Camp Fire: Most
Victims Were Older, Disabled, S.F. GATE (Dec. 11, 2018), https://www.sfgate.com/californiawildfires/article/Camp-Fire-victims-13450654.php
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executive branch interference, and the data and reasoning behind their
prioritization should continue to be released for review.
(2) Nationalizing the CDC’s distribution standards in a way that would permit
state and local jurisdictions to still have discretion, but would require
compliance with various principles in order to receive vaccine allotments.
(3) Imposing statutory or regulatory mandates.
(4) Active federal monitoring of state actions, and issuance of Department of
Health & Human Services directives where states are not complying with
federal law.
(5) Priority review and resolution by the Department of Health & Human
Services of any civil rights complaints concerning access to scarce medical
resources.
Additionally, with whatever path is taken in the future, care must be given to
consider individuals with rare health conditions. Because of their rarity, these
conditions are unlikely to ever be listed on the CDC’s website or to receive much
attention. It is critical that states provide means to accommodate individuals with
rare conditions that increase their vulnerability to severe disease and ensure that
they can access scarce medical resources when appropriate.
The COVID-19 pandemic is not behind us yet. We can do better. And indeed,
we must do better as we consider the future allocation of scarce medical resources.
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APPENDIX
This appendix provides an abridged version297 of the vaccine prioritizations
set by each of the sixty-four different state and local governments298 that received
COVID-19 vaccines through the CDC’s program.
ALABAMA
Phase 1a
Frontline health workers
Long term care facility staff and residents
Phase 1b
People aged 75 and older
People aged 65 and older
Critical workers at highest risk for exposure
Those living or working in congregate settings
Phase 1c
People aged 55 and older
Other critical workers
People aged 16-64 with certain health conditions299
Persons with intellectual and developmental disabilities
Phase 2
Individuals aged 16 and older

ALASKA
Phase 1a
Tier 1
Hospital based frontline healthcare workers and hospital personnel
Long term care facility staff and residents
Tier 2
Frontline EMS and fire service personnel
Community health aides
Healthcare workers providing COVID-19 vaccinations, family caregivers
Tier 3
Health care workers
297

298

299

Gunder & Ballenger, supra note 232 (detailing a full version of each jurisdiction’s vaccine distribution
schedule and supporting resources). Note that these tables only provide the prioritization as set for
individuals ages 16 and older.
See Vaccines & Immunizations: COVID-19 Vaccination Program Operational Guidance, CTRS. FOR DISEASE
CONTROL & PREVENTION (2021), https://www.cdc.gov/vaccines/covid-19/covid19-vaccination-guidance.html
(listing the 64 state and local governments that participated in the program).
The phrase “certain high risk health conditions” is used where jurisdictions did not adopt the CDC’s full list
of underlying health conditions.
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Phase 1b
Tier 1
People aged 65 and older
Tier 2
Frontline essential workers aged 50 and older who work within 6 feet of
others
People aged 50 and older with certain high-risk health conditions
Education staff
People living or working in other congregate settings
Pandemic response staff
Tier 3
People aged 55 and above
People who help someone 65 and above get vaccinated
People aged 16 and older who either are essential workers, have a health
condition identified by the CDC,300 live in a multigenerational household,
or live-in unserved communities
Phase 1c
People aged 16 and older

AMERICAN SAMOA
December 20, 2021
Critical first responders and healthcare workers
Passengers on Medicaid charter flight scheduled for
January 12th
January 5, 2021
Critical essential employees: e.g., airport, infrastructure,
government
January 20, 2021
People aged 65 and older
January 22, 2021
People aged 16 and older with a health condition identified
by the CDC
Other essential workers: e.g., transportation, food service,
law, education
February 10, 2021
People age 16 years and older

ARIZONA
300

The phrase “health condition identified by the CDC” is used where jurisdictions adopted the CDC’s full list of
underlying health conditions.
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Phase 1A
Health care workers and health care support jobs
Emergency medical services workers
Long term care facility staff and residents
People aged 75 and older
Priority Phase 1B
Education and child-care workers
Protective services occupations
People aged 65 and older
Age-based
Essential Workers
People aged 55-64
Essential Workers: e.g.,
agriculture, grocery,
People aged 45-54
manufacturing, government
People aged 16-34

ARKANSAS
Phase 1-A
High priority health care workers
Long term care facility staff and residents
First responders and other health care workers
Phase 1-B
Arkansans aged 70 and above
Education and childcare workers
Arkansans aged 65 and above
Essential workers: e.g., education, corrections, agriculture, manufacturing
People with intellectual or developmental disabilities
Phase 1-C
People aged 16 to 64 with a health condition identified by the CDC
People residing in congregate settings
Other essential workers: e.g., transportation, legal, media
Phase 2
All Arkansans aged 16 years and above

CALIFORNIA
Phase 1a
Healthcare workers
Long term care facility staff and residents
Phase 1b
Individuals aged 65-74 of age
Essential workers
March 15, 2021
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Individuals aged 16 and older with certain health
conditions
Individuals who reside or work in congregate settings
Public Transit workers: e.g., airport and airline workers
Age-based phases
April 1, 2021
Individuals aged 50-64
April 15, 2021
Individuals aged 16 and older

CHICAGO
Phase 1A [December 15, 2020]
Long term care facility residents
Healthcare workers
Phase 1B [January 25, 2021]
Chicagoans age 65 and older
Individuals residing in congregate settings
Frontline essential workers: e.g., corrections first
responders, grocery, education and childcare
Phase 1C [March 29, 2021]
Chicagoans age 16-64 with certain health conditions
Other essential workers: e.g., legal, media, government,
retail
Phase 2 [April 19, 2021]
All Chicagoans age 16 and older

COLORADO
Phase 1a
High priority healthcare workers
Long term care facility staff and residents
Phase 1b
Phase 1b.1
Individuals aged 70 and older
Moderate risk health care workers
First responders
Phase 1b.2
Individuals aged 65 and older
Education and childcare workers
State government officials
Phase 1b.3 [March 5, 2021]
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Individuals aged 60 and older
Frontline essential workers in grocery and agriculture
People aged 16-59 with 2 or more of certain health
conditions
Phase 1b.4 [March 19, 2021]
Individuals aged 50 years and older
Other frontline workers: e.g., manufacturing, public
transit, food services
Continuity of government
People aged 16 to 49 with at least one of certain health
conditions
Adults who received a placebo during COVID-19
vaccine clinical trial
Phase 2
Individuals aged 16 years and above

CONNECTICUT
Phase 1a
Healthcare providers
Long term care facility residents
Medical first responders
Phase 1b
Individuals aged 75 and older
Individuals between the ages 65-74
Residents and staff of certain congregate settings
March 1, 2021
Education and childcare workers
Individuals between the ages 55-64
Aged-based approach
Individuals between the ages 45-54
Individuals between the ages 16-44, priority given to
individuals with certain health conditions

DELAWARE
Phase 1a
Long-term care facility staff and residents
Healthcare providers
Phase 1b
Individuals aged 65 and older
Essential workers
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Phase 1c
Individuals aged 50 and older
Individuals aged 16 and older with a health condition identified by CDC
April 6, 2021
Individuals aged 16 and older

DISTRICT OF COLUMBIA
Phase 1A
Individuals who work in health care settings
First responders
Long term care facility and group home residents
Phase 1B
January 11, 2021
DC residents who are 65 years old and older
January 25, 2021
Individuals experiencing homelessness
Essential workers: e.g., police, continuity of government,
corrections, education and childcare
February 18, 2021
Other essential workers: e.g., grocery, outreach,
manufacturing
February 25, 2021
DC residents 16-64 with certain underlying health
conditions
Week of March 29, 2021 [Phase 1B Tier 3, Phase 1C Tier 1,
Phase 1C Tier 2]
Other essential workers: e.g., legal services, transit, food
service
Phase 1C, Tier 3 [April 12, 2021]
Other essential workers: e.g., higher education,
construction, IT
Phase 2 [April 19, 2021]
All DC residents 16 and older

FLORIDA [in rollout order]
Frontline healthcare workers with direct patient contact
Long term care facility staff and residents
Individuals aged 65 and older
Individuals deemed to be extremely vulnerable to COVID
by hospital providers
Individuals who are 50 and older and education workers
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Individuals who are 50 and older and law enforcement
officers
Individuals who are 50 and older and firefighters
Physicians may vaccinate those they deem extremely
vulnerable to COVID
Individuals aged 60 and older
Individuals aged 50 and older
Individuals aged 40 and older
Individuals aged 18 and older
Individuals aged 16 and older

GEORGIA
Phase 1A
Healthcare workers
Long term care facility staff and residents
Phase 1A+ [January 11, 2021]
Individuals aged 65 and older and their caregivers
Law enforcement agents
Firefighters and first responders
Phase 2
March 8, 2021
Education and childcare workers
Parents of children with state-defined complex medical
conditions
Adults with intellectual and developmental
disabilities and their caregivers
March 15, 2021
Individuals aged 55 and older
Individuals aged 16 and older with certain health
conditions
March 17, 2021
Essential judicial system workers
Phase 3 [March 25, 2021]
Individuals aged 16 and older

GUAM
December 16, 2020
Healthcare workers
December 25, 2021
Individuals 75 and older
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January 5, 2021
Individuals age 60 and older
January 20, 2021
Education workers
Guam-based flight crew
Specific target groups including the homeless population
who are in residential programs and individuals
with disabilities
January 25, 2021
Childcare workers
Patients being discharged from the Guam Memorial
Hospital and Guam Regional Medical City who are either
60 years of age and older or between 18-59 years old and
have a certain health conditions
February 1, 2021
Essential workers: e.g., law enforcement, public health
providing direct patient care
Individuals 55 and older
March 15, 2021
Individuals 50 and older
March 18, 2021
Individuals 40 and older
March 22, 2021
Individuals 16 and older

HAWAII
Phase 1a
Healthcare personnel
Long term care facility residents
Phase 1b
Frontline essential workers: e.g., education, government
continuity, corrections, first responders
People aged 75 and older
March 8, 2021
People aged 70 and older
Phase 1c
People aged 65 and older
People aged 16-64 years with certain health conditions
Other essential workers: e.g., hospitality industry
Phase 2
People aged 60 and older
People aged 50 and older
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HOUSTON
Phase 1A [December 14, 2020]
First Tier
Frontline healthcare workers
Long-term care facility staff
EMS providers
Home health care workers
Long term care facility residents
Second Tier
Other healthcare workers: e.g., mortuary services and
school nurses
Phase 1B [December 29, 2020]
Individuals aged 65 and older
Individuals aged 16 and older with certain health
conditions
March 3, 2021
Education and childcare workers
Phase 1C [March 15, 2021]
People aged 50 to 64 of age
March 29, 2021
Individuals aged 16 and above

IDAHO
Group 1
Long term care facility residents
Group 1.1
Frontline healthcare workers
Essential outpatient clinic staff
Group 1.2
Long term care facility staff
Home care providers for adults 65 and older and individuals
with high-risk medical conditions
Group 1.3
EMS Personnel
Groups 1.4-1.7
Other healthcare workers: e.g., dentists, pharmacists, public
health staff
Group 2.1
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Essential workers: e.g., first responders, coroners,
community services, education and childcare workers
Group 2.2
Individuals aged 65 and older
Group 2.3
Homeless shelter residents
Other essential workers: e.g., grocery, manufacturing,
public transit
Group 3.1
Individuals aged 55-64 with a health condition identified by
the CDC
Group 3.2
Individuals aged 55-64 general population
Group 3.3
Individuals aged 45-54 with a health condition identified by
the CDC
Group 3.4
Individuals aged 45-54 general population
Group 3.5
Individuals aged 16-44 with a health condition identified by
the CDC
Group 3.6
Individuals aged 16 and older

ILLINOIS
Phase 1A
Frontline healthcare workers
Long term care facility staff and residents
Phase 1B [January 25, 2021]
Frontline essential workers: e.g., first responders, corrections, education
and childcare, manufacturing,
Residents aged 65 and older
Phase 1B Plus [February 25, 2021]
People aged 16 and older with certain health conditions
Persons with a disability [encompasses conditions identified by the CDC]
March 22, 2021
Higher education staff, government employees, and news media
March 29, 2021
Other essential workers
April 12, 2021
All Illinoisans aged 16 and older
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INDIANA
Phase 1-A
Patient-facing healthcare personnel
Those working in a congregate living facility for youth with
direct contact
Long term care facility residents
First responders
Phase 1b
People aged 80 and older
People aged 70 and older
People aged 65 and older
People aged 60 and older
Initial groups of patients identified by their healthcare
provider as highest risk of severe illness from COVID-19
People aged 55 and older
People aged 50 and older
Individuals with certain health conditions and disabled
individuals receiving home/community-based services
Veterans
Education and childcare workers
People aged 45 and older
People aged 40 and older
People aged 30 and older
People aged 16 and older

IOWA
Phase 1a
Health care workers
Long term care facility staff and residents
Phase 1b
Iowans 65 and older
Essential workers: e.g., first responders, education
and childcare, agriculture, manufacturing
Individuals with disabilities living in home settings and
their direct care staff
Staff and residents living in congregate settings
Continuity of government
March 8, 2021
Individuals with a health condition identified by the CDC
April 5, 2021
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Iowans 16 years and older

KANSAS
Phase 1
Healthcare workers, including long term care facility staff
Long term care facility residents
Workers critical to the pandemic response continuity
Phase 2
Persons aged 65 and above
High-contact critical workers: e.g., first responders,
education and childcare, food processing, transportation
Individuals living in congregate settings
Phase 3 & 4 [consolidated phases]
Individuals 16-64 with certain health conditions
Other critical workers: e.g., utility, logistics, finance, IT
Phase 5
Remainder of the population 16 years and older

KENTUCKY
Phase 1a
Healthcare personnel
Long term care facility residents
Phase 1b
Individuals aged 70 and older
First responders
Education and childcare workers
Phase 1c
Individuals aged 60 and older
Individuals aged 16 and older with certain health
conditions
Essential workers: e.g., agriculture, manufacturing, IT,
legal
Individuals aged 16 and older with certain medical or
behavioral health conditions
Individuals aged 50 and older
Phase 2
Individuals aged 40 and older
Phase 3
Individuals aged 16 and older
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LOUISIANA
Phase 1A
Hospital personnel
Long term care facility staff and residents
First responders
Phase 1B
Tier 1
Individuals age 70 and older
Other healthcare workers, dialysis patients, home care
providers and recipients, ASL interpreters and support
service providers
February 8, 2021
Individuals aged 65-69
Law enforcement, first responders and emergency
personnel
Some elections staff ahead of spring elections
February 22, 2021
Education and childcare workers
Individuals 55 and older with a health
condition identified by the CDC
All pregnant persons, regardless of age
March 2, 2021
Legislators and legislative staff
March 9, 2021
Staff for congregate living facilities
Individuals aged 16-64 with a health condition identified
by the CDC
Tier 2
Other essential workers: e.g., agriculture, judicial,
manufacturing, utility
March 29, 2021
Individuals aged 16 years and above

MAINE
Phase 1a
Healthcare personnel
Emergency medical technicians & public safety personnel
Long term care facility staff and residents
COVID-19 Response Personnel
Phase 1b
Individuals aged 70 and older
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Vaccination Eligibility by Age
March 3, 2021
Age 60 and older
Education and childcare workers
March 23, 2021
Age 50 and older
April 7, 2021
Age 16 and older

MARSHALL ISLANDS
Phase I
Public health doctors and nurses
Healthcare workers on Majuro and Ebeye
Front line government employees who work in sea and airports
Phase II
All other Healthcare Workers
All other frontline staff for the COVID-19 response
Individuals older than 60
People 18 and above with an immunocompromised condition [to be
identified by their physician]
People 18 and above with certain health conditions
Leadership succession
Phase III
All individuals older than 40 of age
Remaining health care workers and first responders
On Ebeye-to also include USAG-KA RMI workforce [residents on Ebeye]
People older than 18 who are Immunocompromised
People older than 18 with mental health issues
Remaining leadership succession
Door-to-Door Phase
Anyone older than 18 through door-to-door strategy

MARYLAND
Phase 1A
Healthcare providers
Long term care facility staff and residents
First responders
Correctional healthcare staff and officers
Front line judiciary staff
Phase 1B
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Residents aged 75 and above
Individuals in congregate facilities
Individuals with intellectual and
developmental disabilities
High-risk incarcerated individuals
Education and childcare workers
People involved in government
Phase 1C
Residents aged 65-74
Essential workers (including lab services, agriculture, and
manufacturing)
February 1, 2021
Individuals who are currently hospitalized and diagnosed
with certain health conditions
Phase 2A
Residents aged 60 and older
Phase 2B
Residents aged 16 and older with a health condition
identified by the CDC
Residents aged 16 and older with disabilities who are
receiving certain government benefits
Residents receiving long term services and supports
through the state’s Medicaid waiver and state plan
services
Phase 2C
Residents aged 55 and older
Essential workers: e.g., construction, food services, utilities
Phase 3
General population aged 16 and older

MASSACHUSETTS
Phase 1
December 15, 2020
Healthcare workers doing direct and COVID-facing care
December 28, 2020
Long term care facility staff and residents
January 11, 2021
First responders
January 18, 2021
Congregate care settings
January 21, 2021
Home based health care
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Health care workers doing non-COVID facing care
Phase 2
February 1, 2021
Individuals aged 75 and older
February 18, 2021
Individuals aged 65 and older
Individuals with 2 or more of the health conditions
identified by the CDC
Individuals living or working in low income and affordable
senior housing
March 11, 2021
Education and childcare workers
March 22, 2021
Individuals aged 60 and older
Essential workers: e.g., restaurant, agriculture, retail,
transit
April 5, 2021
Individuals aged 55 and older
Individuals with a health condition identified by the CDC
Phase 3
April 19, 2021
Individuals aged 16 and older

MICHIGAN
Phase 1A
Healthcare workers
Long term care facility staff and residents, and home health care workers
caring for high-risk clients with large patient loads
Phase 1B
January 11, 2021
Individuals ages 65 and older
Essential frontline workers: e.g., education and childcare, first responders,
corrections
School and childcare staff
Corrections staff and detained individuals
March 1, 2021
Agriculture/food processing workers
Phase 1C
March 8, 2021
People aged 50-64 with a health condition identified by the CDC
Caregivers of children with special health care needs
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March 22, 2021
People aged 16-64 with a health condition identified by the CDC
Phase 2
March 22, 2021
Individuals aged 50 years and above
April 6, 2021
Individuals aged 16 years and above

MICRONESIA
Frontline workers: e.g., healthcare and border control
Elderly aged 65 and above
Individuals with a health condition identified by the CDC
Individuals aged 18 and older
Individuals aged 16 and older

MINNESOTA
Phase 1a
First Priority
All healthcare personnel working in areas serving COVID19 patients
Long term care facility staff and residents
First responders
Healthcare workers providing COVID testing and
vaccinations
Second Priority
Hospital personnel providing direct patient services or
handling infectious materials
Assisted living residents and staff
Urgent care personnel
Dialysis center personnel
Third Priority
All remaining health care personnel
Adult residents living in intermediate care facilities
People who reside in congregate settings, people who are
unsheltered, and homeless service providers
Phase 1b
Tier 1 [February]
People aged 65 and older
Education and childcare workers
Tier 2 [March]
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People with certain health conditions
Food processing plant workers
People with rare conditions or disabilities that put them at
higher risk
Tier 3 [March]
People aged 45 and older with certain health conditions
People aged 16 and older with two or more of certain health
conditions
Essential frontline workers: e.g., agriculture, corrections,
court, transit
People aged 50 and older living in multi-generational
housing
Tier 4 [March]
People aged 16 and older with certain health conditions
People aged 50-64 regardless of current health status
Phase 1c [March]
Other essential workers: e.g., energy, finance, IT, legal,
utilities
Phase 2
Individuals aged 16 years and older

MISSISSIPPI
Phase 1a [winter]
Healthcare personnel with direct patient contact
Long term care facility staff and residents
January 6, 2021
People aged 75 and older
January 13, 2021
Anyone aged 65 and older
People aged 16-64 with certain health conditions
March 1, 2021
Public safety personnel and education and childcare
workers
March 4, 2021
Adults aged 50 and older
March 16, 2021
All Mississippians aged 16 and older

MISSOURI
Phase 1a
Patient-facing health care workers
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Long term care facility residents
Phase 1b
Tier 1
Non-patient facing public health infrastructure workers
All federal, state, and/or local first responders
Emergency management and public works, emergency
services sector
Tier 2
Individuals aged 65 and older
Any adults with certain health conditions
Tier 3
Essential workers: e.g., education and childcare, utilities,
agriculture
Continuity of government
Phase 2
Other essential workers: e.g., library, construction,
government personnel
Disproportionately affected populations, with emphases on
racial/ethnic minorities not otherwise included in 1B
Homeless population
Phase 3
Individuals 16 aged and above

MONTANA
Phase 1A
Frontline healthcare workers
Long term care facility staff and residents
Healthcare workers with direct patient contact or virus exposure
Phase 1B
Individuals aged 70 and above
Individuals aged 16 and above with certain health conditions
Native Americans and other persons of color who may be at elevated risk
Phase 1B+
Individuals aged 60 and above
Individuals aged 16-59 with certain health conditions
Phase 2 [April 1, 2021]
Individuals aged 16 and above

NEBRASKA
Phase 1A
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Tier 1
Frontline healthcare personnel
Emergency services and COVID-19 vaccinators
Tier II
Additional healthcare personnel with direct patient contact
Long term care facility staff and residents
Tier III, Tier IV, Tier V
Remainder of all healthcare personnel
Phase 1B
Priority
Individuals aged 65 and above
Tier I
First responders
Essential workers: e.g., utilities, corrections, education and
childcare
Tier II
Other essential workers: e.g., funeral homes, grocery, food
processing
Tier III
Other essential workers: e.g., transportation and Postal
Service
Phase 1C
Individuals residing in congregate settings
Phase 2A
Individuals aged 50-64
10% of vaccines given to residents with underlying health
conditions chosen by local doctors in each region
Phase 2B
Individuals aged 16 and above

NEVADA
Phase 1a Tier 1
Hospital and frontline public health workers
Long term care facility staff and residents
Other healthcare personnel
EMS personnel, corrections, and first responders
Nevada Department of Corrections
Law Enforcement and Public Safety Personnel
Frontline/Essential
General Population
Workforce
Educators and childcare
Individuals aged 70 and above
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Higher education workers
Community support frontline
staff
Continuity of government
Other essential workers: e.g.,
transportation, agriculture,
utilities, food service
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Residents aged 65 and above
Individuals aged 55 and above
with underlying health
conditions identified by the
CDC, individuals with
disabilities and individuals
experiencing homelessness
Individuals aged 16 and
above with a health condition
identified by the
CDC, individuals with disabiliti
es and individuals
experiencing homelessness
Nevadans aged 16 years and
above

NEW HAMPSHIRE
Phase 1A
High-risk health workers
First responders
Long term care facility staff and residents
Phase 1B
People aged 65 and above
Medically vulnerable with certain health conditions
Family and caregivers of children under 16 who are medically vulnerable
Residents and staff of facilities for persons with disabilities
Corrections officers and staff working in correctional facilities
First responders and health workers not already vaccinated
Phase 2A
Education and childcare workers
Phase 2B
People aged 50 and above
Phase 3
March 29, 2021
People aged 40 and above
March 31, 2021
People aged 30 and above
April 2, 2021
People aged 16 and above

NEW JERSEY
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Phase 1A
Healthcare personnel
Long term care facility staff and residents, and residents
and staff at other congregate residential settings
Phase 1B
First responders
Individuals aged 65 and above
Individuals aged 16 and above with certain health
conditions
March 15, 2021
Essential workers: e.g., education and childcare,
agriculture, transportation
Individuals aged 16 and above a health condition identified
by the CDC
Members of tribal communities
Individuals experiencing homelessness and those living in
shelters
March 29, 2021
Frontline essential workers: e.g., food production, social
services support staff, elections personnel, judicial system
Phase 1C
People aged 16 and above with intellectual or
developmental disabilities
People aged 55 and above
Other essential workers
April 19, 2021
All individuals aged 16 and older

NEW MEXICO
Phase 1a
Hospital personnel
Long term care facility staff and residents
Medical first responders
Congregate setting workers
Persons providing direct medical care and other in-person services
Home-based healthcare and hospice workers
Phase 1b
Individuals aged 75 and above
Individuals aged 16 and above with certain health conditions [priority first
given to those 60 and above]
Educators and school staff
March 19, 2021
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Frontline essential workers: e.g., family home caregivers, higher education
staff, grocery store workers, food and agriculture workers
Residents of congregate care facilities
Phase 1c
Individuals aged 60 and above
Other essential workers
Phase 2
All New Mexicans aged 16 and above

NEW YORK
Phase 1a
All healthcare workers who provide in-person care
Long term care facility staff and residents, and other
congregate care facilities
Individuals with disabilities living in congregate settings
Phase 1b
January 11, 2021
Individuals aged 75 and older
Essential workers: e.g., first responders and other law
enforcement, court officers, corrections, education and
childcare, public transit, and grocery
Individuals living or working in a homeless shelter
January 12, 2021
Individuals aged 65 and above
February 15, 2021
New Yorkers aged 16 and older with certain health
conditions
March 10, 2021
New Yorkers aged 60 and older
March 17, 2021
Essential workers: e.g., public-facing government, nonprofit, service workers
March 23, 2021
New Yorkers aged 50 and above
March 30, 2021
New Yorkers aged 30 and above
April 6, 2021
New Yorkers aged 16 and above

NEW YORK CITY
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Phase 1a
All healthcare workers who provide in-person care
Long term care facility staff and residents, and other
congregate care facilities
NYS Office of Mental Health, Office People with
Developmental Disabilities, and Office of Addiction Services
and Supports facilities
Phase 1b
January 11, 2021
Individuals aged 75 and older
Essential workers: e.g., first responders and other law
enforcement, court, corrections, education and childcare,
public transit, grocery
Individuals living or working in a homeless shelter
January 12, 2021
Individuals aged 65 and above
February 2, 2021
Essential workers: e.g., transportation and restaurant
February 15, 2021
New Yorkers age 16 and older with certain health
conditions
March 1, 2021
Essential workers: e.g., food industry and hotel workers
March 10, 2021
New Yorkers aged 60 and older
March 17, 2021
Essential workers: e.g., public-facing government
employees, non-profit workers, and service workers
March 23, 2021
New Yorkers aged 50 and above
March 30, 2021
New Yorkers aged 30 and above
April 6, 2021
New Yorkers aged 16 and above

NORTH CAROLINA
Group 1
Healthcare workers with in-person patient contact
Long term care facility staff and residents
Group 2
Anyone 65 and older
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Group 3
Education and childcare workers
Frontline essential workers: e.g., education and childcare, critical
manufacturing, food, government, public safety, transportation
Group 4
Individuals aged 16 and above with a health condition identified by the
CDC
People in certain congregate settings
Frontline workers: e.g., commercial services, public works and
infrastructure support services, residential facilities, real estate
College students living in dormitories or other group living settings
Group 5
Everyone ages 16 and older

NORTH DAKOTA
Phase 1A
Frontline health care workers
First responders
Long term care facility staff and residents
Phase 1b
Individuals aged 75 and older
Individuals aged 65 and above with 2 or more health
conditions identified by the CDC
Staff and persons in congregate settings
Individuals aged 65 and older with a health condition
identified by the CDC
Individuals aged 65 and older
Persons 16-64 with 2 or more health conditions identified by
the CDC
Education and childcare workers
Phase 1c
Essential workers: e.g., National Guard, grocery, 911
operators, transit
Individuals aged 16 and above with a health condition
identified by the CDC
Other essential workers: e.g., blood bank and IT
Phase 2
General public

NORTHERN MARIANA ISLANDS
Phase 1a
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CHCC employees
High-risk first responders
Homebound/bedbound patients
Man Amko’ (65 years of age or older)
Phase 1b
Persons 55 years of age and older
Essential workers
Phase 2
Individuals 16 years and older (Saipan)
Individuals 18 years of age and older (Rota & Tinian)

OHIO
Phase 1A
Healthcare workers who care for COVID-19 patients
Long term care facility staff and residents
Residents and staff of group homes and residential facilities
EMS Responders
Phase 1b
January 19, 2021
Individuals aged 80 and older
January 25, 2021
Individuals aged 75 and older
Individuals with severe congenital or developmental
disorders and certain health conditions
February 1, 2021
Individuals aged 70 and older
Education employees
February 8, 2021
Individuals aged 65 and older
Phase 1C [March 4, 2021]
Phase 2A [March 4, 2021]
Individuals with certain health Individuals aged 60 and older
conditions
Phase 2B [March 11, 2021]
Essential workers: e.g.,
Individuals aged 50 and older
childcare, funeral services, law Phase 2C [March 19, 2021]
enforcement, corrections
Individuals aged 40 and older
Phase 1D [March 11, 2021] Phase 2D [March 29, 2021]
People with certain health
Individuals aged 16 and older
conditions
Phase 1E [March 19, 2021]
People with certain health
conditions
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OKLAHOMA
Phase 1
Long term care facility staff and residents
Health care workers supporting direct inpatient care and
frontline public health staff
EMTs and paramedics
Phase 2
Subgroup 1
First responders
Subgroup 2
Healthcare workers that provide direct
COVID outpatient care and services
Subgroup 3
Adults aged 65 and older
Subgroup 4
Education workers
Adults under the age of 65 with certain health conditions
Subgroup 5
Staff and residents in congregate settings
Subgroup 6
Public health staff supporting front line efforts, continuity
of government
Phase 3
Other education workers
Critical infrastructure personnel at high-risk of exposure
Phase 4
All other Oklahoma residents

OREGON
Phase 1a
Group 1
Healthcare workers performing direct patient care
Long term care facility staff and residents
Tribal health programs
EMS and other first responders
Group 2
Staff and residents of other long-term care facilities
Hospice programs
Mobile crisis care and related services
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Individuals working in a correctional setting
Group 3
Healthcare providers in outpatient setting serving specific
high-risk groups
Day treatment services
Non-emergency medical transport
Caregivers of medically fragile children or adults who live
at home
Individuals with medical conditions who receive services in
their homes
Group 4
All other healthcare providers
Phase 1b
Group 1
Education and childcare workers
Group 2
Individuals aged 80 and older
Group 3
Individuals aged 75 and older
Group 4
Individuals aged 70 and older
Group 5
Individuals aged 65 and older
Group 6
Adults aged 45-64 with certain health conditions
Essential workers: e.g., agricultural, food processing,
wildland firefighters
People residing in congregate settings
Individuals experiencing homelessness
People currently displaced by wildfires
Pregnant people 16 and older
Group 7
All other frontline workers as defined by the CDC
Individuals living in a multigenerational household
Individuals aged 16-64 with certain health conditions
Phase 1c
Individuals aged 16 and above

PALAU
Healthcare providers
Key officials and decision makers
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First responders
Elderly, beginning with 75 and older, and then proceeding with individuals
65 and older
People with certain health conditions, including patients registered
in hospital or clinic registry
Homebound patient caregivers
Essential workers: e.g., utilities, communications, finance, legal, education,
agriculture
Any individual ages 18 or older
Children age 16 and above

PENNSYLVANIA
Phase 1A
Healthcare personnel
Long term care facility residents
January 19, 2021
Persons aged 65 and older
Persons aged 16-64 with a health condition identified by the
CDC
March 3, 2021
Education and childcare workers
March 31, 2021
Essential workers: e.g., first responders, grocery,
agriculture
Phase 1B [April 5, 2021]
People in congregate settings and persons receiving home
and community-based services
Other essential workers: e.g., corrections, manufacturing,
Postal Service
Phase 1C [April 12, 2021]
Other essential workers: e.g., transportation and logistics,
water and wastewater, food service, housing construction,
finance, energy, legal
Phase 2 [April 13, 2021]
All remaining Pennsylvanians

PHILADELPHIA
Phase 1a
Healthcare personnel
Long term care facility staff and residents
Phase 1b
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People who live and work in congregate living settings
First responders
Service providers working with high-risk populations
Staff at programs for seniors and those with intellectual
disabilities
People who are over age 65
People who have certain health conditions
Essential workers: e.g., public transit, food service,
education and childcare, retail, manufacturing, clergy
Phase 1c
Other essential workers: e.g., sanitation, utility, Postal
Service, finance
People receiving home and community-based services
Unpaid caregivers of medically vulnerable people
Phase 2
Philadelphia residents over age 16

PUERTO RICO301
Phase 1a
Healthcare workers
Long term care facility staff and residents
People with intellectual disabilities and employees who
work with them
Phase 1b
People age 65 years of age [education workers given
priority]
People older than 60 with certain health conditions
Frontline essential workers: e.g., first responders,
corrections, manufacturing, public transportation, food
chain, education
People age 60 years and older, along with people older
than 50 with a health condition identified by the CDC
Phase 1c
People 16 and older with a health condition identified by
the CDC
People age 50 and older
People in prison
People with disabilities
People in shelters
Students attending universities or high schools
301

The author would like to express her gratitude to Cecilia Soto Pattee for her translation assistance.
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Other essential workers: e.g., restaurant, clergy,
government, utilities
Phase 2
People 16 and older

RHODE ISLAND
Phase 1
December 2021
High-risk healthcare workers
Long term care facility staff and residents
Staff and individuals in congregate settings
Other healthcare staff and first responders
Early February 2021
Adults aged 75 and older
Phase 2
February 22, 2021
Adults aged 65 to 74
March 9, 2021
Education and childcare workers
March 12, 2021
Adults aged 60 to 64
Individuals aged 16 and above with certain health
conditions
Early April 2021
Adults aged 50 to 59
Mid-April 2021
Adults aged 40 to 49
Phase 3
Late April 2021
Individuals aged 16 to 39

SAN ANTONIO
Phase 1A
Healthcare workers
Long term care facility staff and residents
Phase 1B
Individuals aged 65 and older
Individuals aged 16 and older with certain health conditions
March 3, 2021
Education and childcare workers
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Phase 1C
People aged 50 to 64
Phase 2
All adults
Individuals aged 16 and above

SOUTH CAROLINA
Phase 1a
Health care workers, [initial focus on frontline healthcare
workers at high-risk of exposure and mission-critical
healthcare workers]
Long term care facility staff and residents
Medical first responders
January 13, 2021
Adults aged 70 and older
February 8, 2021
Adults aged 65 and older
Phase 1b
March 4, 2021
Education and childcare workers
March 8, 2021
Adults aged 55 and older
People aged 16 years and older with certain health
conditions
People with developmental or other severe high-risk
disability that makes developing severe life-threatening
illness or death from COVID infection more likely
Frontline essential workers: e.g., manufacturing, grocery,
law enforcement
Staff and residents of congregate settings
Healthcare workers with direct patient contact
Phase 2
All South Carolinians aged 16 and older

SOUTH DAKOTA
Phase 1
Group A
Frontline healthcare workers
Long term care facility staff
Group B
Long term care facility residents
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Group C
Other healthcare workers, public health workers, EMS, law
enforcement, corrections officers
Group D
January 18, 2021
Persons aged 80 and older
High-risk patients with certain health conditions
High-risk residents in congregate settings
February 8, 2021
People aged 75 and over
February 22, 2021
People aged 65 and over
March 3, 2021
Persons with certain health conditions
March 10, 2021
Education and childcare workers, college staff, college
students living in dormitories, mortuary
Group E
Fire Service Personnel and other critical infrastructure
workers
Phase 2 [April 5, 2021]
All individuals aged 16 and above

TENNESSEE
General population
December 2020
Individuals aged 75 and older

Phases
Phase 1a1
High-exposure Health Care
Workers
January 2021
First responders
Individuals aged 70 and older Long term care facility staff and
residents
February 2021
Individuals 18 years and older
Individuals aged 65 and older who are unable to live
independently
March 2021
Medically fragile individuals age
Individuals aged 55 and older 16-17 years
Determined by Counties
Phase 1a2
The counties determined dates All other health care workers
for the age-based groups: 45+, Essential workers: mortuary,
35+ and 25+
sign language, CMS workers
April 5, 2021
All Tennessee Adults
Phase 1b
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Education and childcare workers
Phase 1b
First responder operations
personnel
Phase 1c
Tennesseans 16 years old or
older with certain health
conditions
Caregivers of children with
certain health conditions
Phase 2 a/b
Critical infrastructure workers:
e.g., agriculture, public transit,
infrastructure,
telecommunications, utilities
Phase 3
Individuals living and working in
congregate settings and grocery
workers

Texas
Phase 1A [December 14, 2020]
First Tier
Frontline healthcare workers
Long term care facility staff
EMS providers
Home health care workers
Residents of long-term care facilities
Second Tier
Other healthcare workers: e.g., mortuary services, school
nurses
Phase 1B [December 29, 2020]
Individuals aged 65 and older
Individuals aged 16 and older with certain health
conditions
March 3, 2021
Schools and licensed child-care personnel
Phase 1C [March 15, 2021]
People aged 50 to 64 years of age
March 29, 2021
Individuals aged 16 and above
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UNITED STATES VIRGIN ISLANDS
Phase 1A
Healthcare workers
EMS workers
End stage renal disease patients
Long term care facility staff and residents
Adults 65 and older
Phase 1B
University of the VI staff and students
Ages 16-64 with a health condition identified by the CDC
Essential workers: e.g., restaurant, grocery, hotel, bank,
corrections, court
Continuity of government
Phase 1C
Other essential workers: e.g., retail, election workers,
national park services
Phase 2
Other essential workers: e.g., government, media
Phase 3
General public

UTAH
Phase 1
Health care personnel who have the potential for direct or
indirect exposure
Long term care facility staff and residents
Other healthcare personnel and public health workers
Tribal health, tribal EMS, and tribal public health workers
First responders: e.g., EMS, law enforcement, dispatchers,
corrections
January 11, 2021
Education workers
Phase 2
January 18, 2021
Individuals aged 70 and older
February 18, 2021
Individuals aged 65 and older
February 25, 2021
Utahns aged 16 and above with certain health conditions
March 8, 2021
Individuals aged 50 and above
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Utahns aged 16 and above with certain health conditions
March 24, 2021
Individuals aged 16 years and above

VERMONT
Phase 1
Health care personnel
Long term care facility staff and residents
First responders
Phase 2 [January 25, 2021]
Individuals aged 75 and older
Phase 3 [February 16, 2021]
Individuals aged 70 and older
Phase 4 [March 1, 2021]
Individuals aged 65 and older
Phase 5A [March 8, 2021]
Individuals aged 55 and older with certain health
conditions
Education and childcare workers
Phase 5B [March 11, 2021]
Individuals aged 16 and above with certain health
conditions
Phase 6
March 25, 2021
Individuals aged 60 and older
March 29, 2021
Individuals aged 50 and older
April 1, 2021
All Black, Indigenous residents and other people of color
who are permanent Vermont residents and 16 or older
April 5, 2021
Individuals aged 40 and older
April 12, 2021
Individuals aged 30 and older
April 17, 2021
Individuals aged 16 to 18
April 19, 2021
All individuals aged 16 and above

VIRGINIA
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Phase 1a
Healthcare personnel
Long term care facility staff and residents, intermediate care facilities for
individuals with intellectual disabilities, and other group homes
Phase 1b
Essential workers: e.g., police, fire, hazmat, corrections, homeless
shelters, education and childcare, continuity of government
People aged 65 and older
People aged 16 and above with a health condition identified by the CDC
People residing in congregate settings
Phase 1c
Other essential workers: e.g., energy, water, food service,
transportation and logistics, legal
Phase 2 [April 18, 2021]
People aged 16 and above

WASHINGTON
Phase 1A
Tier 1
High-risk health care workers in health care settings
High-risk first responders
Long term care facility residents
Tier 2
All other workers at risk in health care setting
Phase 1B
Tier 1
Individuals aged 65 and older
Individuals aged 50 and older living in multi-generational
households
Education and childcare workers
Tier 2
Essential workers in congregate settings: e.g., agriculture,
fishing vessel crews, grocery, corrections, public transit
People aged 16 and above who are pregnant or have certain
health conditions
Tier 3 & 4
Individuals aged 16 and older with two or more health
conditions identified by the CDC
Individuals aged 60 and older
Residents and staff of certain congregate living settings
Other essential workers in congregate settings: e.g.,
restaurant, manufacturing, construction
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April 15, 2021
All people 16 and older

WEST VIRGINIA
Phase 1-A
Hospital personnel
Long term care facility staff and residents
Pharmacies
Phase 1-B
Community infrastructure and emergency response, public
health officials
Phase 1-C
Other healthcare workers, including remaining hospital
staff
January 7, 2021
Individuals aged 80 and above
Education workers aged 50 and above
January 13, 2021
Individuals aged 70 and above
Phase 2-A
January 19, 2021
Individuals aged 65 and above
March 3, 2021
Individuals aged 50 and above
Individuals age 16 and older with certain health conditions
Education workers from 40-50 years old
March 15, 2021
Essential workers of all ages
Individuals aged 16 and above with certain health
conditions
March 22, 2021
Individuals 16 and older

WISCONSIN
Phase 1a
Frontline health care personnel
Long term care facility staff and residents
Phase 1b
Police and fire personnel, including corrections
Individuals aged 65 and older
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March 1, 2021
Education and childcare workers
People in Medicaid long-term care programs such as IRIS
and family care
Essential workers: e.g., 911 operators, utility and
communications infrastructure, public transit, food supply
chain
Non-frontline essential health care personnel
Congregate living facility staff and residents
March 12, 2021
Restaurant workers
Phase 1c
Other essential workers: e.g., clergy, court personnel
March 22, 2021
Individuals aged 16 and older with certain health conditions
April 5, 2021
All individuals aged 16 and older

WYOMING
Phase 1a
Healthcare workers [plan specified detailed order through
this phase, beginning with hospital staff hospital staff, and
including home healthcare providers, school nurses, and
healthcare staff]
Law enforcement, including patrol officers, correctional
facility officers, coroners, and deputy coroners
Phase 1b
Essential workers [plan specified detailed order through
this phase, beginning with first responders, and including
congregate living staff, social workers, education and
childcare, public transit]
Individuals who are 65 and older
Those with certain health conditions
Individuals on the Wyoming Medicaid Community Choices
Waiver and Developmental Disabilities waivers
Those with certain health conditions
Caregivers who are caring for a person who is at high-risk
for COVID illness
Phase 1c
Subgroup 1
Individuals who are homeless
Subgroup 2
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Residents of congregate care or living settings including
prisons and jails
Subgroup 3
Essential critical infrastructure workers: e.g., critical
manufacturing, energy, legal, communications and IT,
financial services
Individuals aged 50 and older
Individuals with certain health conditions
Subgroup 4
Individuals living in college dormitories
Phase 2
Residents over age 16
***
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